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Preface 


This Cumulative Supplement to Replacement Volume 2B, Part II 
contains the general laws of a permanent nature enacted by the 
General Assembly through the 1987 (Regular Session, 1988) Ses- 
sion which are within the scope of such volume, and brings to date 
the annotations included therein. | 

Amendments are inserted under the same section numbers ap- 
pearing in the General Statutes, and new laws appear under the 
proper chapter headings. 

hapter analyses show all affected sections, except sections for 
which catchlines are carried for the purposes of notes only. An 
index to all statutes codified herein will appear in the Replacement 
Index Volumes. 

A majority of the Session Laws are made effective upon ratifica- 
tion, but a few provide for stated effective dates. If the Session Law 
makes no provisions for an effective date, the law becomes effective 
under G.S. 120-20 “from and after 30 days after the adjournment of 
the session” in which passed. 

Beginning with the opinions issued by the North Carolina Attor- 
ney General on July 1, 1969, any opinion which construes a specific 
statute is cited as an annotation to that statute. For a copy of an 
opinion or of its headnotes write the Attorney General, P. O. Box 
629, Raleigh, N.C. 27602. 

The members of the North Carolina Bar are requested to com- 
municate any defects they may find in the General Statutes or in 
this Cumulative Supplement and any suggestions they may have 
for improving the General Statutes, to the Department of Justice of 
the State of North Carolina, or to The Michie Company, Law Pub- 
lishers, Charlottesville, Virginia. 
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User’s Guide 


In order to assist both the legal profession and the layman in 
obtaining the maximum benefit from the North Carolina General 
Statutes, a User’s Guide has been included herein. This guide con- 
tains comments and information on the many features found within 
the General Statutes intended to increase the usefulness of this set 
of Fv to the user. See Volume 1A, Part I for the complete User’s 

uide. 


Scope of Volume 


Statutes: 


Permanent portions of the General Laws enacted by the General 
Assembly through the 1987 (Regular Session, 1988) Session affect- 
ing Chapters 58 through 62 of the General Statutes. 


Annotations: 


Sources of the annotations to the General Statutes appearing in 
this volume are: 


North Carolina Reports through Volume 322, p. 116. 

North Carolina Court of Appeals Reports through Volume 89, 
p. 583. 

South Eastern Reporter 2nd Series through Volume 368, p. 
309. 

Federal Reporter 2nd Series through Volume 846, p. 78. 

Federal Supplement through Volume 683, p. 1410. 

Federal Rules Decisions through Volume 119, p. 460. 

Bankruptcy Reports through Volume 85, p. 182. 

Supreme Court Reporter through Volume 108, p. 1762. 

North Carolina Law Review through Volume 66, p. 837. 

Wake Forest Law Review through Volume 23, p. 398. 

Campbell Law Review through Volume 10, p. 352. 

Duke Law Journal through 1987, p. 976. 

North Carolina Central Law Journal through Volume 17, p. 
ibd Re 

Opinions of the Attorney General. 
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The General Statutes of North 
Carolina 
1988 Cumulative Supplement 


VOLUME 2B, Part II 


Chapter 58. 


Insurance. 
SUBCHAPTER I. INSURANCE Sec. 
DEPARTMENT. 58-21.2. Reporting of product liability 
: experience. 
Article 1. 


Title and Definitions. 


Sec. 

58-2. Definitions. 

58-3.1. Warranties by manufacturers, 
distributors, or sellers of 
goods or services. 

58-3.2. Real property warranties. 


Article 2. 
Commissioner of Insurance. 


58-6. Salary of Commissioner of Insur- 
ance. 

58-7.1. Chief deputy commissioner. 

58-7.2. Chief actuary. 

58-7.3. Other deputies, actuaries, exam- 
iners and employees. 

58-7.4. Appointments of committees or 
councils. 

58-7.5. Deposits; use of master trust. 

58-9.7. Civil penalties or restitution for 
violations; summary sus- 
pension of license or certifi- 
cate. 

58-16. Examinations to be made. 

58-16.3. Examination, financial state- 
ment, and records of em- 
ployers self-insuring for 
workers’ compensation. 

58-18.1. Immunity from liability for re- 
porting insurance fraud. 

58-21. Annual, semiannual, or quar- 
terly statements to be filed 
with Commissioner. 

58-21.1. Annual statements by profes- 
sional liability insurers; 
medical malpractice claim 
reports. 


58-21.3. Insurance Regulatory Informa- 
tion System and similar 
program test data not pub- 
lic records. 

58-22. Punishment for making false 
statement. 

58-25.1. Commissioner may require spe- 
cial reports. 


58-26. Commissioner may _ require 
records, reports, etc., for 
agencies, agents and 
others. 

58-27. Books and papers required to be 
exhibited. 


58-27.1, 58-27.2. [Repealed.] 
58-27.3 to 58-27.9. [Reserved. ] 


Article 2A. 


NAIC Insurance Regulatory Infor- 
mation System. 


58-27.10. Scope. 

58-27.11. Filing requirements. 

58-27.12. Immunity. 

58-27.13. Revocation of certificate of au- 
thority. 

58-27.14 to 58-27.19. [Reserved.] 


Article 2B. 


Public Officers and Employees Li- 
ability Insurance Commission. 


58-27.20. Commission created; member- 
ship. 

58-27.21. Meetings of Commission; com- 
pensation. 

58-27.22. Powers and duties of Commis- 
sion. 

58-27.23. Professional liability insur- 
ance for State officials. 
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Sec. 

58-27.24. Commission to act as liaison; 
meetings of Commission. 

58-27.25. Contract conditions. 

58-27.26. Payment a public purpose. 

58-27.27 to 58-27.29. [Reserved.] 


Article 2C. 
State Fire Commission. 


58-27.30. State Fire Commission cre- 
ated; membership. 

58-27.31. State Fire Commission — 
Powers and duties. 

58-27.32. State Fire Commission — Or- 
ganization; rules and regu- 
lations; meetings. 

58-27.33. State Fire Commission; staff. 

58-27.34. State Fire Commission — Fis- 
cal affairs. 


Article 3. 
General Regulations for Insurance. 


58-30.3. Discriminatory practices pro- 
hibited. 

58-30.4. (Delayed effective date of re- 
peal — See note) Revised 
classifications and _ rates; 
safe driver insurance plan. 

58-30.5. (Delayed effective date of re- 
peal — See note) Major and 
minor chargeable accidents 
and certain speeding traffic 
violations under the Safe 
Driver Insurance Plan. 

58-31.2. [Repealed.] 

58-34. Publication of assets and liabili- 
ties; penalty for failure. 

58-39.3, 58-39.4. [Repealed.] 

58-40 to 58-41.5. [Repealed.] 

58-42. [Repealed.] 

58-42.1. Twisting with respect to insur- 
ance policies; penalties. 

58-43 to 58-44.2. [Repealed.] 

58-44.3. Discrimination forbidden. 

58-44.4. Revocation of license for viola- 
tion; power of Commis- 
sioner. 

58-44.4A to 58-44.6. [Repealed.] 

58-44.7. Rebate of premiums on credit 
life and credit accident and 
health insurance; retention 
of funds by agent. 

58-44.8 to 58-51.4. [Repealed.] 

58-51.5. Certain insurance activities by 
lenders with customers pro- 
hibited. 

58-52. Agent, adjuster, etc., acting with- 
out a license or violating 
insurance law. 

58-52.1 to 58-53.3. [Repealed.] 


Sec. 
58-54. Forms to be approved by Com- 
missioner of Insurance. 


Article 3A. 
Unfair Trade Practices. 


58-54.2. Definitions. 

58-54.4. Unfair methods of competition 
and unfair or deceptive acts 
or practices defined. 

58-54.11. Penalty. 


Article 3C. 
Unauthorized Insurers. 


58-54.20. Purpose of Article. 

58-54.21. Transacting business without 
certificate of authority pro- 
hibited; exceptions. 

58-54.22. Acts or transactions deemed 
to constitute transacting 
insurance business in this. 
State. 

58-54.24. Commissioner authorized to 
seek injunctions against 
unauthorized insurers. 

58-54.25. Service of process on Secre- 
tary of State as agent for 
unauthorized company. 


Article 4. 
Insurance Premium Financing. 


58-57. Investigations; hearings. 

58-60. Procedure for cancellation of in- 
surance contract upon de- 
fault; return of unearned 
premiums; collection of 
cash surrender value. 

58-61. Violations; penalties. 


Article 5. 
License Fees and Taxes. 


58-63. Schedule of fees and charges. 
58-66. Licenses run from July 1; pro 
rata payment. 

58-67. [Repealed.] 
58-68. Policyholders to furnish informa- 
tion. 


SUBCHAPTER II. INSURANCE 
COMPANIES. 


Article 6. 
General Domestic Companies. 


58-72. Kinds of insurance authorized. 

58-72.1. Credit allowed a domestic ced- 
ing insurer. 

58-72.2. Reduction from liability for re- 
insurance ceded to an as- 
suming insurer. 


INSURANCE 


Sec. 

58-72.3. Insolvency of ceding insurer; 
exceptions. 

58-73. Manner of creating such corpo- 
rations. 


58-75.1. Maintenance and removal of 
records and assets. 

58-75.2. Exceptions to requirements of 
G.S. 58-75.1. 

58-75.3. Approval as a domestic insurer. 

58-75.4. Conversion to foreign insurer. 

58-75.5. Effects of redomestication. 

58-77. Amount of capital and/or surplus 
required; impairment of 
capital or surplus. 

58-79. Investments; life. 

58-79.1. Investments; fire, casualty and 
miscellaneous. 


Article 8. 
Mutual Insurance Companies. 
58-97. Dividends to policyholders. 


Article 12A. 


Insurer Holding Registration and 
Disclosure Act. 


58-124.8. Criminal proceedings. 


Article 12B. 
North Carolina Rate Bureau. 


58-124.17. North Carolina Rate Bureau 
created. 

Membership as a prerequi- 
site for writing insurance; 
governing committee; rules 
and regulations; expenses. 

Method of rate making; fac- 
tors considered. 

Filing rates, plans with 
Commissioner; public in- 
spection of filings. 

Disapproval; hearing, order; 
adjustment of premium, re- 
view of filing. 

Appeal of Commissioner’s or- 
der. 

Deviations. 


58-124.18. 


58-124.19. 


58-124.20. 


58-124.21. 


58-124.22. 


58-124.23. 


Sec. 


58-124.32. 


58-124.33. 


Classifications and Safe 
Driver Incentive Plan for 
nonfleet private passenger 
motor vehicle insurance. 

Rate filings and hearings for 
motor vehicle insurance. 

(For effective date see note) 
At-fault accidents and cer- 
tain moving traffic viola- 
tions under the Safe Driver 
Incentive Plan. 


Article 13C. 


Regulation of Insurance Rates. 


58-131.35. 


Definitions. 


58-131.35A. Other definitions. 


58-131.36. 
58-131.37. 
58-131.38. 
58-131.39. 


58-131.42. 


58-131.44. 
58-131.45. 


58-131.46. 
58-131.48. 
58-131.53. 


58-131.55. 
58-131.56. 
58-131.59. 
58-131.60. 
58-131.61. 


58-131.62. 


58-131.63. 


Scope of application. 

Rate standards. 

Rating methods. 

Filing of rates and support- 
ing data. 

Disapproval of rates; interim 
use of rates. 

Advisory organizations. 

Joint underwriting and joint 
reinsurance organizations. 

Insurers authorized to act in 
concert. 

Agreements to adhere. 

Request for review of rate, 
rating plan, rating system 
or underwriting rule. 

Suspension of license. 

[Repealed.] 

(Repealed. ] 

Limitation. 

Financial disclosure; rate 
modifications; reporting re- 
quirements. 

Good faith immunity for op- 
eration of market assis- 
tance programs. 

CGL extended reporting. 


Article 14. 


58-124.26. 
58-124.27. 


58-124.28. 
58-124.30. 


58-124.31. 


58-124.31. 


[Expired. ] 

Notice of coverage or rate 
change. 

Limitation. 

Payment of dividends not 
prohibited or regulated; 
plan for payment into rat- 
ing system. 

(For effective date see note) 
Classifications and Safe 
Driver Incentive Plan for 
nonfleet private passenger 
motor vehicle insurance. 

(For effective date see note) 


Real Estate Title Insurance Com- 
panies. 


58-132. Purpose of organization; forma- 
tion; insuring closing ser- 
vices; premium rates; com- 
bined premiums for 
lenders’ coverages. 

58-134. Financial statements and _li- 
censes required. 

58-134.4. Unearned premium reserve 
on policies issued by for- 
eign or alien title insur- 
ance companies. 


1988 CUMULATIVE SUPPLEMENT 


Article 15. 


Title Insurance Companies and 
Land Mortgage Companies 
Issuing Collateral Loan 
Certificates. 


Sec. 
58-135.1. Prohibition against payment 
or receipt of title insurance 


kickbacks, rebates, com- 
missions and other pay- 
ments. 
Article 16. 
Reciprocal or Interinsurance Ex- 
changes. 


58-143. Reserve fund. 
58-146. Punishment for failing to com- 
ply with law. 


Article 17. 


Foreign or Alien Insurance Com- 
panies. 


58-149. Admitted to do business. 

58-150. Conditions of admission. 

58-151. Limitation as to kinds of insur- 
ance. 

58-152. Retaliatory laws. 

58-153. Service of legal process upon 


Commissioner of  Insur- 
ance. 

58-153.1. Unauthorized Insurers Pro- 
cess Act. 


58-154. Commissioner to notify com- 
pany of service or accep- 
tance of service of process. 


Article 17A. 


Mergers, Rehabilitation and Liqui- 
dation of Insurance Companies. 


58-155.1. Merger or consolidation. 
58-155.10. Uniform Insurers Liquida- 
tion Act; definitions. 
58-155.11. Conduct of delinquency pro- 
ceedings against insurers 
domiciled in this State. 
Conduct of delinquency pro- 
ceedings against insurers 
not domiciled in this State. 
Claims of nonresidents 
against domestic insurers. 
Priority of certain claims. 
[Repealed.] 
Offsets. 


Article 17B. 


Postassessment Insurance Guar- 
anty Association. 


58-155.45. Definitions. 
58-155.46. Creation of the Association. 


58-155.12. 


58-155.13. 


58-155.15. 
58-155.27. 
58-155.28. 


Sec. 

58-155.47. Board of directors. 

58-155.48. Powers and duties of the As- 
sociation. 

58-155.52. Nonduplication of recovery. 

58-155.60. Use of deposits made by in- 
solvent insurer. 

58-155.61. Statute of repose; guardians 
ad litem; notice. 

58-155.62 to 58-155.64. [Reserved.] 


Article 17C. 


Life and Accident and Health In- 
surance Guaranty Association. 


58-155.84. Use of deposits made by im- 
paired insurer. 


SUBCHAPTER III. FIRE 
INSURANCE. 


Article 18. 
General Regulations of Business. 


58-162. Reinsurance assumed from un- 
licensed companies prohib- 
ited. 

58-164. Uniform Unauthorized Insurers 
Act. 

58-168, 58-169. [Repealed.] 

58-172. Agreements restricting agent’s 
commission; penalty. 

58-173. Punishment for issuing fire pol- 
icies contrary to law. 


Article 18A. 


Essential Property Insurance for 
Beach Area Property. 


58-173.2. Definition of terms. 

58-173.3. North Carolina Insurance Un- 
derwriting Association cre- 
ated. 

58-173.7. Directors to submit plan of op- 
eration to Commissioner; 
review and approval; 
amendments. 

58-173.8. Persons eligible to apply to 
Association for coverage; 
contents of application. 

58-173.10. Rates, rating plans, rating 
rules, and forms applicable. 

58-173.11. Appeal from acts of Associa- 
tion to Commissioner; ap- 
peal from Commissioner to 
superior court. 

58-173.14. Association to file annual re- 
port with Commissioner. 

58-173.16A. Premium taxes to be paid 
through Association to 
Commissioner. 


INSURANCE 


Article 18B. 


Fair Access to Insurance Require- 
ments. 


Sec. 
58-173.17. Purpose and geographic cov- 
erage of Article. 
Organization of underwrit- 
ing association. 
Participation in association. 
Requirements of Plan and 
authority of Association. 
Authority of Commissioner. 
Appeals; judicial review. 
[Repealed. ] 
Assessment; inability to pay. 
58-173.28. [Repealed.] 
Premium taxes to be paid 
through Association to 
Commissioner. 
Annual reports. 
Rates, rating plans, rating 
rules, and forms applicable. 
58-173.32, 58-173.33. [Reserved.] 


Article 18C. 


North Carolina Health Care Liabil- 
ity Reinsurance Exchange. 


58-173.34 to 58-173.51. [Repealed.] 
Article 19. 


Fire Insurance Policies. 


58-173.18. 


58-173.19. 
58-173.20. 


58-173.21. 
58-173.23. 
58-173.25. 
58-173.26. 
58-173.27, 
58-173.29. 


58-173.30. 
58-173.31. 


58-177.1. Optional provisions as to loss 
or damage from nuclear re- 
action, nuclear radiation or 
radioactive contamination. 


Article 20. 
Deposits and Bonds by Insurance 
Companies. 
58-182.6. Securities held by Treasurer; 
faith of State pledged 


therefor; nontaxable. 

58-187. Return of deposits. 

58-188.5. Registration of bonds depos- 
ited in name of Treasurer 
or Commissioner. 

58-188.6. Notation of registration; re- 
lease. 

58-188.9. [Repealed.] 


Article 21. 


Insuring State Property, Officials 
and Employees. 


58-191. Payment of losses on basis of ac- 
tual cost of restoration or 
replacement; rules; insur- 


ance and_ reinsurance; 
sprinkler leakage insur- 
ance. 
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Sec. 

58-191.3. Professional liability insur- 
ance for officials and em- 
ployees of the State. 

58-191.4. Transfer from fund for local 
fire protection. 

58-194.1. Liability insurance required 
for state-owned vehicles. 

58-194.3. Competitive selection of pay- 
roll deduction insurance 
products paid for by State 
employees. 


SUBCHAPTER IV. LIFE 
INSURANCE. 


Article 22. 
General Regulations of Business. 


58-201.1. Standard Valuation Law. 

58-205.3. Interest payments on death 
benefits. 

58-210. “Group life insurance” defined. 

58-213.1. Contestability after reinstate- 
ment. 

58-213.2 to 58-213.5. [Reserved.] 


Article 24A. 
Mutual Burial Associations. 
58-241.6 to 58-241.34. [Recodified. ] 


SUBCHAPTER V. AUTOMOBILE 
INSURANCE. 


Article 25A. 


North Carolina Motor Vehicle Re- 
insurance Facility. 


58-248.26. Definitions. 

58-248.27. North Carolina Motor Vehi- 
cle Reinsurance Facility; 
creation; membership. 

(For effective date see note) 
The Facility; functions; ad- 
ministration. 

(For effective date see note) 
The Facility; functions; ad- 
ministration. 

(For effective date see note) 
Plan of operation. 

(For effective date see note) 
Plan of operation. 

Physical damage insurance 
availability. 

Modification of nonfleet pri- 
vate passenger motor vehi- 
cle insurance recoupment. 


SUBCHAPTER VI. ACCIDENT AND 
HEALTH INSURANCE. 


Article 26. 
Nature of Policies. 


58-251.1. Accident and health policy 
provisions. 


58-248.33. 


58-248.33. 


58-248.34. 
58-248.34. 
58-248.38. 


58-248.41. 
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58-251.2. Renewability of individual 
and blanket hospitalization 
and accident and health in- 
surance policies. 

58-251.8. Coverage for chemical depen- 
dency treatment. 

58-254.4. Group accident and health in- 
surance defined. 


Article 26C. 


Group Health Insurance Continua- 
tion and Conversion Privileges. 


Part 1. Continuation. 


58-254.42. Termination of continuation. 


Part 2. Conversion. 


58-254.45. Restrictions. 
58-254.47. Premium. 
58-254.57. Other conversion provisions. 


Article 27. 
General Regulations. 


58-257. Application. 

58-260.3. Willful failure to pay group 
insurance premiums; no- 
tice to persons insured; 
penalty; restitution; exami- 
nation of insurance trans- 
actions. 

58-260.4. Group health or life insurers 
to notify insurance fiducia- 
ries of obligations. 

58-260.5. Preferred provider; definition. 

58-260.6. Preferred provider contracts. 

58-262. Punishment for violation. 


Article 27A. 
Health Insurance Advisory Board. 
58-262.1 to 58-262.12. [Repealed.] 


Article 27B. 


Medicare Supplement Insurance 
Minimum Standards. 


58-262.20. [Repealed.] 
58-262.21 to 58-262.29. [Reserved.] 


Article 27C. 


Determination of Jurisdiction Over 
Providers of Health Care 
Benefits. 


58-262.30. 
58-262.31. 


Purposes. 

Authority and jurisdiction of 
Commissioner. 

How to show jurisdiction. 

Examination. 

Subject to State laws. 

Disclosure. 


58-262.32. 
58-262.33. 
58-262.34. 
58-262.35. 
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SUBCHAPTER VII. FRATERNAL 
ORDERS AND SOCIETIES. 


Sec. 


Article 28. 


Fraternal Orders. 


58-263 to 58-307. [Repealed.] 


Article 29. 


Whole Family Protection. 
58-308 to 58-313. [Repealed.] 


Article 30. 


General Provisions for Societies. 
58-314, 58-315. [Repealed.] 


SUBCHAPTER VIIA. FRATERNAL 
BENEFIT SOCIETIES AND 
FRATERNAL ORDERS. 


Article 31A. 


Fraternal Benefit Societies. 


58-340.1. 
58-340.2. 
58-340.3. 


58-340.4. 
58-340.5. 
58-340.6. 


58-340.7. 


58-340.16. 
58-340.17. 
58-340.18. 
58-340.19. 
58-340.20. 


58-340.21. 
. Funds. 

. Exemptions. 

. Taxation. 

. Valuation. 

. Reports. 

. Annual license. 
58-340.28. 


Fraternal benefit societies. 

Lodge system. 

Representative form of gov- 
ernment. 

Terms used. 

Purposes and powers. 

Qualifications for member- 
ship. 

Location of office, meetings, 
communications to mem- 
bers, grievance procedures. 

No personal liability. 

Waiver. 


. Organization. 

. Amendments to laws. 
. Institutions. 

. Reinsurance. 
58-340.14. 
58-340.15. 


Consolidations and mergers. 

Conversion of fraternal bene- 
fit society into mutual life 
insurance company. 

Benefits. 

Beneficiaries. 

Benefits not attachable. 

The benefit contract. 

Nonforfeiture benefits, cash 
surrender values, certifi- 
cate loans and other op- 
tions. 

Investments. 


Examination of societies; no 
adverse publications. 


INSURANCE 


Sec. 

58-340.29. Foreign or alien society — 
Admission. 

58-340.30. Injunction — Liquidation — 
Receivership of domestic 
society. 

58-340.31. Suspension, revocation or re- 
fusal of license of foreign or 
alien society. 

58-340.32. Injunction. 

58-340.33. Licensing of agents. 

58-340.34. Unfair methods of competi- 
tion and unfair and decep- 
tive acts and practices. 

58-340.35. Service of process. 

58-340.36. Review. 

58-340.37. Penalties. 

58-340.38. Exemption of certain societ- 
ies. 

58-340.39. Severability. 

58-340.40 to 58-340.50. [Reserved.] 


Article 31B. 
Fraternal Orders. 


58-340.51. General insurance law not 
applicable. 

58-340.52. Fraternal orders defined. 

58-340.53. Funds derived from assess- 
ments and dues. 

58-340.54. Appointment of member as 
receiver or collector; ap- 
pointee as agent for order 
or society; rights of mem- 
bers. 

58-340.55. Meetings of governing body; 
principal office. 

58-340.56. Conditions precedent to do- 
ing business. 

58-340.57. Certain lodge systems ex- 
empt. 

58-340.58. Insurance on children. 

58-340.59. Medical examination; certifi- 
cates and contributions. 

58-340.60. Reserve fund; exchange of 
certificates. 

58-340.61. Separation of funds. 

58-340.62. Payments to expense or gen- 
eral fund. 

58-340.63. Continuation of certificates. 
58-340.64. Appointment of trustees to 
hold property. 

58-340.65. Unauthorized wearing of 

badges, etc. 
58-340.66 to 58-340.70. [Reserved.] 


Article 31C. 


Hull Insurance, and Protection 
and Indemnity Clubs. 


58-340.71. Short title. 
58-340.72. Definitions. 
58-340.73. Commercial Fishermen Hull 


Sec. 
Insurance, and Protection 
and Indemnity Clubs au- 
thorized. 

Board of trustees. 

Mutual agreement for in- 
demnification. 

Termination of Club mem- 
bership; notice. 

Financial monitoring and 
evaluation of clubs. 

Insolvency or impairment of 
Club. 

Immunity of administrators 
and boards of trustees. 


SUBCHAPTER VIII. CREDIT LIFE, 
CREDIT ACCIDENT AND 
HEALTH, AND CREDIT 
PROPERTY IN- 
SURANCE. 


Article 32. 


Regulation of Credit Life Insur- 
ance, Credit Accident and 
Health Insurance and 
Credit Property 
Insurance. 


58-340.74. 
58-340.75. 


58-340.76. 
58-340.77. 
58-340.78. 


58-340.79. 


58-341. 
58-342. 
58-349. 


Application of Article. 

Definitions. 

Credit life insurance rate stan- 
dards. 

Credit accident and health in- 
surance rate standards. 
Existing insurance; choice of in- 

surer. 
Penalties. 
Credit property insurance. 


58-350. 
58-354. 


58-357. 
58-359. 


SUBCHAPTER IX. MISCEL- 
LANEOUS PROVISIONS. 


Article 33. 
Readable Insurance Policies. 


58-366. Scope of application. 
58-367. Definitions. 
58-371. Application to policies; dates; 


duties of the Commis- 
sioner. 
Article 34. 


Insurance Information and Pri- 
vacy Protection Act. 


58-383. Definitions. 

58-394. Disclosure limitations and con- 
ditions. 

58-397. Service of process; insurance- 
support organizations. 

58-403. Obtaining information under 
false pretenses. 

58-405 to 58-409. [Reserved.] 


Sec 


58-410. 
58-411. 
58-412. 
58-413. 
58-414. 
58-415. 


58-416 


58-420. 
58-421. 


58-422. 
58-423. 


58-424. 


58-425. 
58-426. 


58-427. 
58-428. 
58-429. 
58-430. 
58-431. 
58-432. 
58-433. 


58-434. 


58-435. 
58-436. 
58-437. 
58-438. 
58-439. 
58-440. 


58-441. 


58-442 
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Article 35. 
Asset Protection Act. 


Title. 

Purposes. 

Scope. 

Definitions. 

Exception. 

Prohibition of hypothecation. 
to 58-419. [Reserved.] 


Article 36. 
Surplus Lines Act. 


Short title. 

Purposes; necessity for regula- 
tion. 

Definitions. 

Placement of surplus lines in- 
surance. 

Eligible surplus lines insurers 
required. 

Other nonadmitted insurers. 
Withdrawal of eligibility from a 
surplus lines insurer. 
Duty to file evidence of insur- 

ance and affidavits. 

Surplus lines advisory organiza- 
tions. 

Evidence of the _ insurance; 
changes; penalty. 

Duty to notify insured. 

Valid surplus lines insurance. 

Effect of payment to surplus 
lines licensee. 

Licensing of surplus lines li- 
censee. 

Surplus lines licensees may ac- 
cept business from other 
agents or brokers. 

Records of surplus lines li- 
censee. 

Quarterly reports; summary of 
exported business. 

Surplus lines tax. 

Collection of tax. 

Suspension, revocation or non- 
renewal of surplus lines li- 
censee’s license. 

Actions against surplus lines 
insurer; service of process. 

Penalties. 

to 58-449. [Reserved.] 


Article 37. 


Mandatory or Voluntary Risk 


58-450. 
58-451. 


58-452. 


Sharing Plans. 


Establishment of plans. 

Purposes, contents, and opera- 
tion of risk sharing plans. 

Persons required to participate. 


Sec. 

58-453. 
58-454. 
58-455. 
58-456. 
58-457. 


58-458. 
58-459. 


58-460. 


58-461. 


Voluntary participation. 

Classification and rates. 

Basis for participation. 

Duty to provide information. 

Provision of marketing facili- 
ties. 

Voluntary risk sharing plans. 
Article not subject to Adminis- 
trative Procedure Act. 
Immunity of Commissioner and 

plan participants. 
Expiration. 


58-462 to 58-469. [Reserved.] 


58-470. 
58-471. 
58-472. 
58-473. 


58-474. 


Article 38. 
Insurance Regulatory Reform Act. 
Short title. 
Legislative findings and intent. 
Scope. 
Certain policy cancellations 
prohibited. 
Notice of nonrenewal, premium 


58-475. 
58-476. 
58-477. 


58-478. 


58-479. 


58-480. 


58-481. 


rate increase, or change in 
coverage required. 

Notice of renewal of policies 
with premium rate or cov- 
erage changes. 

Loss of reinsurance. 

Notice of cessation of business 
through insurance agency. 

No liability for statements or 
communications made in 
good faith; prior notice to 
agents or brokers. 

Termination of writing kind of 
insurance. 

Policy form and rate filings; pu- 
nitive damages; data re- 
quired to support filings. 

Penalties; restitution. 


58-482 to 58-489. [Reserved.] 


Article 39. 


Local Government Risk Pools. 


58-490. 
58-491. 


58-492. 
58-493. 
58-494. 
58-495. 
58-496. 
58-497. 


58-498. 


Short title; definition. 
Local government pooling of 


property, liability and 
workers’ compensation cov- 
erages. 

Board of trustees. 

Contract. 

Termination. 


Financial monitoring and eval- 
uation of pools. 

Insolvency or impairment of 
pool. 

Immunity of administrators and 
boards of trustees. 

Pools not covered by guaranty 
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Sec. 
associations 
funds. 
58-499 to 58-504. [Reserved.] 


Article 40. 
Liability Risk Retention. 


58-505. 
58-506. 
58-507. 


or solvency 


Purpose. 

Definitions. 

Risk retention groups chartered 
in this State. 

Risk retention groups not char- 
tered in this State. 

Compulsory association. 

Countersignature not required. 

Purchasing groups; exemption 
from certain laws relating 
to the group purchase of in- 
surance. 

Notice and registration require- 
ments oof purchasing 
groups. 

Restriction on insurance pur- 
chased by purchasing 
groups. 

Administrative and procedural 
authority regarding risk 
retention groups and pur- 
chasing groups. 

Penalties. 

Duty of agents or brokers to ob- 
tain license. 

Binding effect of orders issued 
in U. S. District Court. 

58-518. [Repealed.] 

58-519 to 58-524. [Reserved.] 


Article 41. 
Third Party Administrators. 


58-525. 
58-526. 
58-527. 
58-528. 
58-529. 
58-530. 
58-531. 
58-532. 


58-508. 


58-509. 
58-510. 
58-511. 


58-512. 


58-513. 


58-514. 


58-515. 
58-516. 


58-517. 


Definitions. 

Exceptions. 

Service contract necessary. 

Payment to administrator. 

Maintenance of information. 

Approval of advertising. 

Underwriting provision. 

Collection of premiums and 
charges. 

Payment of claims. 

Claim adjustment or settle- 
ment. 

Notification required. 

Certificate of registration re- 
quired. 

Committee on Third Party Ad- 
ministrators. 

58-539. [Reserved. ] 


Article 42. 
Long-Term Care Insurance. 
58-540. Short title. 


58-533. 
58-534. 


58-535. 
58-536. 


58-537. 


58-538, 
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Sec. 

58-541. Purposes. 

58-542. Scope. 

58-543. Definitions. 

58-544. Limits of group long-term care 
insurance. 

. Disclosure and_ performance 
standards for long-term 
care insurance. 

. Facilities, services, and condi- 
tions defined. 

to 58-574. [Reserved.] 


58-545 


58-546 
58-547 
Article 43. 


Reserved. 
Article 44. 
Managing General Agents. 


58-575. Agency contracts. 

58-576. Retrospective 
agreements. 

. Management contracts. 

. Grounds for disapproval. 

. Supplement to financial state- 
ment. 

58-580 to 58-609. [Reserved.] 


compensation 


58-577 
58-578 
58-579 


Article 45. 


Licensing of Agents, Brokers, 
Limited Representatives, 
and Adjusters. 


58-610. 
58-611. 
58-612. 


Scope. 

Definitions. 

Restricted license for overseas 
military agents. 

Representation. 

General license requirements. 

License requirements. 

Exemption from examination. 

Appointment of agents. 

Denial, suspension, revocation, 
or nonrenewal of licenses 
and appointments. 

Surrender, loss or destruction of 
license. 

Cancellation reports. 

Countersignature and related 
laws. 

Temporary licensing. 

Special provisions for adjusters 
and motor vehicle damage 
appraisers. 

Twisting with respect to insur- 
ance policies; penalties. 

Discrimination forbidden. 

Rebates and charges in excess of 
premium prohibited; excep- 
tions. 

Rebate of premiums on credit 
life and credit accident and 


58-613. 
58-614. 
58-615. 
58-616. 
58-617. 
58-618. 


58-619. 


58-620. 
58-621. 


58-622. 
58-623. 
58-624. 
58-625. 
58-626. 


58-627. 


858-1 


Sec. 
health insurance; retention 
of funds by agent. 

58-628. Agents personally liable; repre- 
senting unlicensed com- 
pany prohibited; penalty. 

58-629. Payment of premium to agent 
valid; obtaining by fraud a 
crime. 

58-630. False statements in applica- 
tions for insurance. 
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858-2 


Sec. 

58-631. Agents signing certain blank 
policies. 

58-632. Adjuster acting for unautho- 
rized company. 

58-633. Agent, adjuster, etc., acting 
without a license or violat- 
ing insurance law. 

58-634. Fees. 


SUBCHAPTER I. INSURANCE DEPARTMENT. 


ARTICLE 1. 
Title and Definitions. 


§ 58-1. Title of the Chapter. 


CASE NOTES 


Chapter 58 does not provide the 
exclusive remedy for those damaged 
by unfair trade practices in the insur- 
ance industry. Phillips v. Integon Corp., 
70 N.C. App. 440, 319 S.E.2d 673 (1984). 

There is no authority which expressly 
declares that Chapter 58 is the exclusive 
vehicle of obtaining relief from those 
who engage in unfair trade practices in 
the insurance industry. Phillips v. 
Integon Corp., 70 N.C. App. 440, 319 
S.E.2d 673 (1984). 

Chapter 75 is applicable to the sale 
of insurance. Phillips v. Integon Corp., 
70 N.C. App. 440, 319 S.E.2d 673 (1984). 

Therefore, if a cause of action relating 
to insurance practices can arise under 
the first chapter, then surely it also can 
arise under the second. Phillips v. 
Integon Corp., 70 N.C. App. 440, 319 
S.E.2d 673 (1984). 

Section 75-1.1 provides a remedy 
for unfair trade practices in the in- 
surance industry. Allegations of unfair 
fixing of insurance rates should be per- 


§ 58-2. Definitions. 


mitted to be raised under § 75-5 as well 
and reject defendant’s claim that any ex- 
pansion of Chapter 75 should not be lim- 
ited only to § 75-1.1. Although § 75-1.1 
contains a general prohibition of unfair 
methods of competition and unfair or de- 
ceptive practices affecting commerce, 
§ 75-5 lists particular acts that consti- 
tute unfair or deceptive acts. Phillips v. 
Integon Corp., 70 N.C. App. 440, 319 
S.E.2d 673 (1984). 

Insurance Policy as Thing of 
Value. — Section 75-5(b)(3), (4) and (5) 
address fixing the price of “goods.” 
Goods are defined in the statute to in- 
clude “other things of value.” An insur- 
ance policy is a thing of value. Phillips 
v. Integon Corp., 70 N.C. App. 440, 319 
S.E.2d 673 (1984). 

Cited in State ex rel. Commissioner of 
Ins. v. North Carolina Rate Bureau, 61 
N.C. App. 262, 300 S.E.2d 586 (1983); 
United Va. Bank v. Air-Lift Assocs., 79 
N.C. App. 315, 339 S.E.2d 90 (1986). 


In this Chapter, unless the context otherwise requires, 
(1) “Alien company” means a company incorporated or orga- 
nized under the laws of any jurisdiction outside of the 


United States. 
(2) “Commissioner” means 
North Carolina. 


Commissioner of Insurance of 


(3) “Company” or “insurance company” or “insurer” shall be 
deemed to include any corporation, association, partner- 
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ship, society, order, individual or aggregation of individ- 
uals engaging or proposing or attempting to engage as 
principals in any kind of insurance business, including the 
exchanging of reciprocal or interinsurance contracts be- 
tween individuals, partnerships and corporations. 

(4) “Department” means Department of Insurance of North 
Carolina. 

(5) “Domestic company” means a company incorporated or or- 
ganized under the laws of this State. 

(6) “Foreign company” means a company incorporated or orga- 
nized under the laws of the United States or of any juris- 
diction within the United States other than this State. 

(7) “NAIC” means the National Association of Insurance Com- 
missioners. 

(8) “Nuclear insured” means a public utility procuring insur- 
ance against radioactive contamination and other risks of 
direct physical loss at a nuclear electric generating plant. 

(9) “Person” includes an individual, aggregation of individ- 
uals, corporation, company, association and partnership. 

(10) The singular form shall include the plural, and the mascu- 
line form shall include the feminine wherever appropriate. 
(1899, c. 54, s. 1; Rev., s. 4678; C.S., s. 6261; 1945, c. 383; 
1971, c. 510, s. 1; 1987, c. 864, s. 34.) 


Effect of Amendments. — The 1987 designated former subdivisions (6a) to 
amendment, effective August 14, 1987, (8) as subdivisions (8) to (10). 
inserted present subdivision (7) and re- 


§ 58-3. Contract of insurance. 
CASE NOTES 


Stated in Kraemer v. Moore, 67 N.C. 
App. 505, 313 S.E.2d 610 (1984). 


§ 58-3.1. Warranties by manufacturers, distribu- 
tors, or sellers of goods or services. 


(a) As used in this section: 

(1) “Goods” means all things that are moveable at the time of 
sale or at the time the buyer takes possession. “Goods” 
includes things not in existence at the time the transaction 
is entered into; and includes things that are furnished or 
used at the time of sale or subsequently in modernization, 
rehabilitation, repair, alteration, improvement, or con- 
struction on real property so as to become a part of real 
property whether or not they are severable from real prop- 
erty. 

(2) “Services” means work, labor, and other personal services. 

(b) Any warranty made solely by a manufacturer, distributor, or 
seller of goods or services without charge, or an extended warranty 
offered as an option and made solely by a manufacturer, distribu- 
tor, or seller of goods or services for charge, that guarantees indem- 
nity for defective parts, mechanical or electrical breakdown, labor, 
or any other remedial measure, including replacement of goods or 
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repetition of services, shall not be a contract of insurance under this 
Chapter. a ' 

(c) Nothing in this section affects the provisions of Article 3C of 
this Chapter. Any warranty or extended warranty made by any 
person other than the manufacturer, distributor, or seller of the 
warranted goods or services is a contract of insurance. (1959, c. 866; 
1975, cc. 643, 788; 1977, c. 185; 1987, c. 369.) 


Effect of Amendments. — The 1987 wrote this section, which formerly re- 
amendment, effective June 15, 1987, re- lated to motor vehicle warranties. 


§ 58-3.2. Real property warranties. 


Any warranty relating to tangible personal property or fixtures 
to real property issued in connection with the sale of real property 
by a person as defined in this Article shall be a contract of insur- 
ance, except the following, which shall not be contracts of insur- 
ance: 

(2) A warranty incidental to the sale of real property providing 
for the repair or replacement of the items covered by the 
warranty for defective parts and mechanical failure or re- 
sulting from ordinary wear and tear, which warranty ex- 
cludes from its coverage damage from recognizable perils 
such as fire, flood, and wind, which perils do not relate to 
any defect in the items covered nor result from ordinary 
wear and tear. Any person issuing such warranties shall 
post a surety bond with the Secretary of State in the princi- 

al sum of not less than seventy-five thousand dollars 
($75,000), which bond shall be subject to the approval of 
the Secretary of State. Any person to whom the warranty 
is issued has the right to institute an action to recover 
against the warrantor and the surety bond for breach of 
warranty. (1979, c. 778, s. 1; 1987, c. 864, s. 9.) 


Only Part of Section Set Out.— As amendment, effective August 14, 1987, 
the rest of the section was not affected added the last two sentences of subdivi- 
by the amendment, it is not set out. sion (2). 

Effect of Amendments. — The 1987 


ARTICLE 2. 


Commissioner of Insurance. 


§ 58-6. Salary of Commissioner of Insurance. 


The salary of the Commissioner of Insurance shall be set by the 
General Assembly in the Current Operations Appropriations Act. 
In addition to the salary set by the General Assembly in the Cur- 
rent Operations Appropriations Act, longevity pay shall be paid on 
the same basis as is provided to employees of the State who are 
subject to the State Personnel Act. (1899, c. 54, ss. 3, 8; 1901, c. 710; 
1903, c. 42; c. 771, s. 3; Rev., s. 2756; 1907, c. 830, s. 10; c. 994; 1909, 
c. 839; 1913, c. 194; 1915, cc. 158, 171; 1917, c. 70; 1919, c. 247, s. 4; 
C.S., s. 3874; 1921, c. 25, s. 1; 1933, c. 282, s. 5; 1935, c. 293; 1937, c. 
342; 1945, c. 383; 1947, c. 1041; 1949, c. 1278; 1953, c. 1, s. 2; 1957, 
c. 1; 1963, c. 1178, s. 6; 1967, c. 1130; c. 1237, s. 6; 1969, c. 1214, s. 6; 
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19¢1, ¢2912,'s.16771973, c..778)'8s6; 1975, 2nd: Sess. c; 983.s:-21- 
1977, c. 802, s. 42.12; 1983, c. 761, s. 206; 1983 (Reg. Sess., 1984), c. 
1034, s:,.164;.1987,. c. 738, s. 32(b).) 


Editor’s Note. — Session Laws 1983, 
c. 761, s. 259, and Session Laws 1983 
(Reg. Sess., 1984), c. 1034, s. 256 are sev- 
erability clauses. 

Session Laws 1987, c. 738, s. 32(d) pro- 
vides: “This section shall only effect [sic] 
longevity payments on and after July 1, 
1987.” 

Session Laws 1987, c. 738, s. 1.1 pro- 
vides c. 738 shall be known as “The Cur- 
rent Operations Appropriations Act of 
1987.” 

Session Laws 1987, c. 738, s. 237 is a 
severability clause. 


Effect of Amendments. — The 1983 
amendment, effective July 1, 1983, de- 
leted “the same as for superior court 
judges as” following “shall be.” 

The 1983 (Reg. Sess., 1984) amend- 
ment, effective July 1, 1985, substituted 
reference to the Current Operations Ap- 
propriations Act for reference to the 
Budget Appropriations Act in this sec- 
tion. 

The 1987 amendment, effective July 
1, 1987, added the second sentence. 


§ 58-7.1. Chief deputy commissioner. 


The Commissioner shall appoint and may remove at his discre- 
tion a chief deputy commissioner, who, in the event of the absence, 
death, resignation, disability or disqualification of the Commis- 
sioner, or in case the office of Commissioner shall for any reason 
become vacant, shall have and exercise all the powers and duties 
vested by law in the Commissioner. He shall receive such compen- 
sation as fixed and provided by the Department of Administration. 


(1945, c. 383; 1987, c. 864, s. 19(a).) 


Effect of Amendments. — The 1987 
amendment, effective August 14, 1987, 


substituted “Department of Administra- 
tion” for “Budget Bureau.” 


CASE NOTES 


For discussion of respective 
powers and duties of the Commis- 
sioner and his designated hearing of- 
ficer in the review of filed rates and 
entry of a final agency decision in a con- 
tested insurance rate case, see State ex 


rel. Commissioner of Ins. v. North Caro- 
lina Rate Bureau, 61 N.C. App. 506, 300 
S.E.2d 845 (1983). 

Cited in State ex rel. Commissioner of 
Ins. v. North Carolina Rate Bureau, 61 
N.C. App. 262, 300 S.E.2d 586 (1983). 


OPINIONS OF ATTORNEY GENERAL 


Attendance at Meetings Through 
Delegates or Designated Subordi- 
nates. — Those members of the Council 
of State who have statutory authority to 
delegate duties may, in conformity with 
such statutes, attend and vote at meet- 
ings of Boards of which they are ex offi- 
cio members through delegates or desig- 
nated subordinates. The remaining 
members of the Council of State may 
make similar delegations or designa- 


tions where, in the member’s judgment, 
other duties necessitate his absence and 
the statute creating his ex officio mem- 
bership does not express or clearly imply 
an intent of the General Assembly that 
the powers of such membership be exer- 
cised personally. See opinion of Attorney 
General to the Honorable James E. 
Long, Commissioner of Insurance, 55 
N.C.A.G. 116 (1986). 
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§ 58-7.2. Chief actuary. 


The Commissioner shall appoint and may remove at his discre- 
tion a chief actuary, who shall receive such compensation as fixed 
and provided by the Department of Administration. (1945, c. 383; 
1987, c. 864, s. 19(b).) 


Effect of Amendments. — The 1987 substituted “Department of Administra- 
amendment, effective August 14, 1987, tion” for “Budget Bureau.” 


§ 58-7.3. Other deputies, actuaries, examiners and 
employees. 


The Commissioner shall appoint or employ such other deputies, 
actuaries, economists, examiners, licensed attorneys, rate and pol- 
icy analysts, accountants, fire and rescue training instructors, mar- 
ket conduct analysts, insurance complaint analysts, investigators, 
engineers, building inspectors, risk managers, clerks and other em- 
ployees as may be found necessary for the proper execution of the 
work of the Department, at such compensation as shall be fixed and 
provided by the Department of Administration. If the Commis- 
sioner finds it necessary for the proper execution of the work of the 
Insurance Department to contract with persons, except to fill autho- 
rized employee positions, all those contracts, except those provided 
for in Articles 12B and 25A of this Chapter, shall be made pursuant 
to the provisions of Article 3C of Chapter 143. (1945, c. 383; 1981, c. 
859, s. 94; 1987, c. 864, s. 20.) 


Effect of Amendments. — The 1987 
amendment, effective August 14, 1987, 
rewrote this section. 


§ 58-7.4. Appointments of committees or councils. 


(a) As used in this section, the term “committee” means a collec- 
tive body that consults with and advises the Commissioner or his 
designee in detailed technical areas; and the term “council” means 
a collective body that consults with and advises the Commissioner 
or his designee as representative of citizen advice in specific areas 
of interest. 

(b) The Commissioner may create and appoint committees and 
councils, each of which shall consist of no more than 13 members 
unless otherwise provided by law. The members of any committee 
or council shall serve at the pleasure of the Commissioner and may 
be paid per diem and necessary travel and subsistence expenses 
within the limits of appropriations and in accordance with G.S. 
138-5. Per diem, travel, and subsistence payments to members of 
committees or councils that are created in connection with federal 
programs shall be paid from federal funds unless otherwise pro- 
vided by law. (1985, c. 666, s. 44.) 


Editor’s Note. — Session Laws 1985, upon ratification. The act was ratified 
c. 666, s. 85 makes this section effective July 10, 1985. 
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§ 58-7.5. Deposits; use of master trust. 


Notwithstanding any other provision of law, the Commissioner is 
authorized to select a bank or trust company as master trustee to 
hold cash or securities to be pledged to the State when deposited 
with him pursuant to statute. Securities may be held by the master 
trustee in any form which, in fact, perfects the security interest of 
the State in the securities. The Commissioner shall by rule estab- 
lish the manner in which the master trust shall operate. The mas- 
ter trustee may charge the person making the deposit reasonable 
fees for services rendered in connection with the operation of the 
trust. (1985, c. 666, s. 55; 1987, c. 864, s. 23.) 


Editor’s Note. — Session Laws 1985, Effect of Amendments. — The 1987 
c. 666, s. 85 makes this section effective amendment, effective August 14, 1987, 
upon ratification. The act was ratified substituted “person” for “company” in 
July 10, 1985. the last sentence. 


§ 58-9. Powers and duties of Commissioner. 


Legal Periodicals. — administrative agency, see 61 N.C.L. 
For article discussing limitations on Rev. 67 (1982). 
ad hoc adjudicatory rulemaking by an 


CASE NOTES 


Stated in State v. Felts, 79 N.C. App. 
205, 339 S.E.2d 99 (1986). 


§ 58-9.2. Examinations, investigations and hear- 
ings; notice of hearing. 


Legal Periodicals. — For article dis- tory rulemaking by an administrative 
cussing limitations on ad hoc adjudica- agency, see 61 N.C.L. Rev. 67 (1982). 


CASE NOTES 


For discussion of respective rel. Commissioner of Ins. v. North Caro- 
powers and duties of the Commis- lina Rate Bureau, 61 N.C. App. 506, 300 
sioner and his designated hearing of- S.E.2d 845 (1983). 
ficer in the review of filed rates and Quoted in State ex rel. Commissioner 
entry of a final agency decisionin acon-_ of Ins. v. North Carolina Rate Bureau, 
tested insurance rate case, see State ex 61N.C. App. 262, 300 S.E.2d 586 (1983). 


§ 58-9.3. Court review of orders and decisions. 


Legal Periodicals. — For article analyzing the scope of the 
For article discussing limitations on North Carolina Insurance Commis- 
ad hoc adjudicatory rulemaking by an = sioner’s rate-making authority, see 61 
administrative agency, see 61 N.C.L. N.C.L. Rev. 97 (1982). 
Rev. 67 (1982). 
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CASE NOTES 


Applied in Unigard Mut. Ins. Co. v. 
Ingram, 71 N.C. App. 725, 323 S.E.2d 
442 (1984). 


§ 58-9.4. Court review of rates and classification. 


Legal Periodicals. — For article dis- For article analyzing the scope of the 
cussing limitations on ad hoc adjudica- North Carolina Insurance Commis- 
tory rulemaking by an administrative  sioner’s rate-making authority, see 61 
agency, see 61 N.C.L. Rev. 67 (1982). N.C.L. Rev. 97 (1982). 


§ 58-9.5. Procedure on appeal under § 58-9.4. 


Legal Periodicals. — administrative agency, see 61 N.C.L. 
For article discussing limitations on Rev. 67 (1982). 
ad hoc adjudicatory rulemaking by an 


§ 58-9.6. Extent of review under § 58-9.4. 


Legal Periodicals. — For article analyzing the scope of the 
For article discussing limitations on North Carolina Insurance Commis- 
ad hoc adjudicatory rulemaking by an __sioner’s rate-making authority, see 61 
administrative agency, see 61 N.C.L. N.C.L. Rev. 97 (1982). 
Rev. 67 (1982). 


CASE NOTES 


Unlawful Delegation of Power to _ sioner’s decision had a rational basis in 
Make Final Agency Decision. — _ the material and substantial evidence 
Where the Commissioner of Insurance offered. State ex rel. Commissioner of 
delegated to his appointed hearing offi- Ins. v. North Carolina Rate Bureau, 75 
cer the power to make the final agency N.C. App. 201, 331 S.E.2d 124, cert. de- 
decision, the Commissioner made anun- pied, 314 N.C. 547, 335 S.E.2d 319 
lawful delegation of his powers. State ex (1985), 


rel. Commissioner of Ins. v. North Caro- Burden of. Proof on. Rate: Marea 
lina Rate Bureau, 61 N.C. App. 262, 300 ___ While the commissioner’s order must 


Saray pene pape ee be based on material and substantial ev- 
th. , A , Te idence in the record, the ultimate bur- 


242 (1983). den of proof to justify a rate adjustment 


For discussion of respective : ; 
powers and duties of the Commis- and its amount is oF the rate bureau. 
State ex rel. Commissioner of Ins. v. 


sioner and his designated hearing of- ‘ 
ficer in the review of filed rates and North Carolina Rate Bureau, 75 N.C. 
entry of a final agency decision inacon- APP- 201, 331 S.E.2d 124, cert. denied, 
tested insurance rate case, see State ex 314 N.C. 547, 335 S.E.2d 319 (1985). 


rel. Commissioner of Ins. v. North Caro- The weight and credibility of con- 
lina Rate Bureau, 61 N.C. App. 506, 300 __—‘flicting evidence in a rate making 
S.E.2d 845 (1983). hearing was for the commissioner to de- 

“Whole Record” Test Explained. — cide. State ex rel. Commissioner of Ins. 


The “whole record” test requires the re- v- North Carolina Rate Bureau, 75 N.C. 
viewing court to consider the record evi- App. 201, 331 S.E.2d 124, cert. denied, 
dence supporting the Commissioner’s or- 314 N.C. 547, 335 S.E.2d 319 (1985). 

der, to also consider the record evidence Cited in State ex rel. Commissioner of 
contradicting the Commissioner’s find- Ins. v. North Carolina Rate Bureau, 61 
ings, and to determine if the Commis- N.C. App. 262, 300 S.E.2d 586 (1983). 
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§ 58-9.7. Civil penalties or restitution for viola- 
tions; summary suspension of license 
or certificate. 


(a) This section applies to any person who is subject to licensure 
or certification under the provisions of this Chapter, General Stat- 
utes Chapters 57, 57B or 85C, Articles 9B or 9C of General Statutes 
Chapter 66, or Article 9B of General Statutes Chapter 143: 

(b) Whenever the Commissioner has reason to believe that any 
person has violated any of the provisions of the statutes cited in 
subsection (a) of this section, and the violation subjects the license 
or certification of that person to suspension or revocation, or when- 
ever the Commissioner has reason to believe that any person has 
violated Article 3A of this Chapter, the Commissioner may issue 
and serve upon that person a written statement of charges and a 
written notice of hearing, to be held at a time and place fixed in the 
notice. The date for the hearing shall not be less than 10 days after 
the date of service. It shall be sufficient to give such notice either by 
delivering it to the person charged or by sending the notice to the 
last known address of that person by certified mail, return receipt 
requested. At the time and place fixed for the hearing the person 
charged shall have an opportunity to answer the charges against 
him and present evidence on his behalf. Upon good cause shown, 
the Commissioner may permit any adversely affected person to in- 
tervene, appear, and be heard at the hearing by counsel or in per- 
son. The Commissioner may consolidate a hearing under this sec- 
tion with a hearing allowed under G.S. 58-54.6 where there is com- 
mon subject matter involved and subject to procedural require- 
ments set out in both sections being followed. 

(c) In any case where a hearing pursuant to subsection (b) of this 
section results in the findings by the Commissioner of a knowing 
violation of any of the provisions of the statutes cited in subsection 
(a) of this section, and the violation subjects the license or certifica- 
tion of that person to suspension or revocation, or findings by the 
Commissioner of a knowing violation of Article 3A of this Chapter, 
the Commissioner may, in addition to or in lieu of suspending or 
revoking the license or certification, apply to a court of competent 
jurisdiction for an order directing payment of a monetary penalty 
as provided in subsection (d) of this section or an order directing 
payment of restitution as provided in subsection (e) of this section, 
or both. Each day during which a violation occurs shall constitute a 
separate offense. 

(d) Upon application by the Commissioner and a finding by the 
court of a knowing violation as specified in subsection (c) of this 
section, the court shall direct the payment of a penalty of not less 
than five hundred dollars ($500.00) nor more than forty thousand 
dollars ($40,000), in the discretion of the court. The penalty shall be 
payable to the Commissioner, who shall then forward the clear 
proceeds of which to the State Treasurer for deposit in the General 
Fund of the State. Payment of the civil penalty under this section 
shall be in addition to payment off any other penalty for a violation 
of the penal laws of this State. 

(e) Upon application of the Commissioner and a finding by the 
court of a knowing violation as specified in subsection (c) of this 
section, the court may order the person who committed the viola- 
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tion to make restitution in an amount that would make whole any 
person harmed by the violation. a 

(f) Restitution to any State agency for extraordinary administra- 
tive expenses incurred in the investigation and hearing of the viola- 
tion may also be ordered by the court in such amount that would 
reimburse the agency for the expenses. a Bi 

(g) Nothing in this section shall prevent the Commissioner from 
negotiating a mutually acceptable agreement with any person as to 
the status of the person’s license or certificate or as to any civil 
penalty or restitution. fe . 

(h) Notwithstanding subsection (b) of this section, if the Commis- 
sioner finds that the public health, safety, or welfare requires emer- 
gency action and incorporates this finding in his order, summary 
suspension of a license or certificate may be ordered effective on the 
date specified in the order or on service of the certified copy of the 
order at the last known address of the licensee, whichever is later, 
and effective during the proceedings to suspend, revoke, or refuse 
renewal provided for in subsection (b) of this section. The proceed- 
ings shall be promptly commenced and determined. (1985, c. 666, s. 
35; 1987, c. 752, ss. 3-5; c. 864, s. 1.) 


Editor’s Note. — Session Laws 1985, 
c. 666, s. 85 makes this section effective 
upon ratification. The act was ratified 
July 10, 1985. 

Effect of Amendments. — Session 
Laws 1987, c. 752, ss. 3-5, effective Sep- 
tember 1, 1987, added “summary sus- 
pension of license or certificate” in the 
catchline, deleted “and to submit such 


alty or restitution to the court pursuant 
to subsections (d) and (e) of this section 
for the court’s adoption and approval” at 
the end of subsection (g), and added sub- 
section (h). 

Session Laws 1987, c. 864, s. 1, effec- 
tive August 14, 1987, substituted “Arti- 
cle 9B” for “Articles 9A or 9B” in subsec- 
tion (a). 


agreement with respect to any civil pen- 


§ 58-10. Commissioner to supervise local inspec- 
tors. 


Legal Periodicals. — For article dis- 
cussing limitations on ad hoc adjudica- 


tory rulemaking by an administrative 
agency, see 61 N.C.L. Rev. 67 (1982). 


§ 58-16. Examinations to be made. 


Before granting certificates of authority to an insurance company 
to issue policies or make contracts of insurance the Commissioner 
shall be satisfied, by such examination and evidence as he sees fit 
to make and require, that the company is otherwise duly qualified 
under the laws of the State to transact business therein. As often as 
once in three years or, in the Commissioner’s discretion, as often as 
once in five years he shall personally or by his deputy visit each 
domestic insurance company and thoroughly inspect and examine 
its affairs, especially as to its financial condition and ability to 
fulfill its obligations and whether it has complied with the laws. He 
shall also make an examination of any such company whenever he 
deems it prudent to do so, or upon the request of five or more of the 
stockholders, creditors, policyholders, or persons pecuniarily inter- 
ested therein, who shall make affidavit of their belief, with specifi- 
cations of their reasons therefor, that the company is in an unsound 
condition. Whenever the Commissioner deems it prudent for the 
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protection of policyholders in this State he shall in like manner 
visit and examine, or cause to be visited and examined by some 
competent person appointed by him for that purpose, any foreign 
insurance company applying for admission or already admitted to 
do business in this State. Any domestic or foreign company exam- 
ined under this section shall pay the proper charges incurred in the 
examination, including the expenses of the Commissioner or his 
deputy and the expenses and compensation of his assistants em- 
ployed therein. The refusal of any insurer to submit to examina- 
tion, or the refusal or failure of an insurer to pay the expenses of 
examination upon presentation of a bill therefor by the Commis- 
sioner, shall be grounds for the revocation or refusal of a license. 
The Commissioner is authorized to make public any such revoca- 
tion or refusal of license as he may determine and to give his rea- 
sons therefor. The Commissioner shall promptly institute a civil 
action to recover the expenses of examination against any insurer 
which refuses or fails to pay. For these purposes the Commissioner 
or his deputy or persons making the examination shall have free 
access to all the books and papers of the insurance company that 
relate to its business, and to the books and papers kept by any of its 
agents, or to the books and papers of any affiliated or subsidiary 
corporations or partnerships that affect the affairs or financial con- 
dition of said company and may summon, administer oaths to, and 
examine as witnesses, the directors, officers, agents, and trustees of 
any such company, and any other person, affiliate or subsidiary in 
relation to its affairs, transactions, and condition. (1899, c. 54, s. 13; 
Rev., s. 4692; C.S., s. 6275; 1945, c. 383; 1985, c. 666, s. 34; 1985 
(Reg. Sess., 1986), c. 1013, s. 2.) 


Effect of Amendments. — The 1985 
amendment, effective July 10, 1985, di- 
vided the former fourth sentence into 
the present fourth and fifth sentences, 
and in the present fifth sentence substi- 
tuted “Any domestic or foreign company 
examined under this section shall pay 
the proper charges incurred in the ex- 
amination” for “and such company shall 
pay the proper charges incurred in this 
examination.” 


The 1985 (Reg. Sess., 1986) amend- 
ment, effective July 15, 1986, inserted 
“or, in the Commissioner’s discretion, as 
often as once in five years” in the second 
sentence. 

Legal Periodicals. — For article dis- 
cussing limitations on ad hoc adjudica- 
tory rulemaking by an administrative 
agency, see 61 N.C.L. Rev. 67 (1982). 


§ 58-16.1. Examination dispensed with under cer- 
tain circumstances. 


Legal Periodicals. — For article dis- 
cussing limitations on ad hoc adjudica- 


tory rulemaking by an administrative 
agency, see 61 N.C.L. Rev. 67 (1982). 


§ 58-16.3. Examination, financial statement, and 
records of employers self-insuring for 
workers’ compensation. 

The provisions of G.S. 58-16, 58-16.2, 58-17, 58-18, 58-21, 58-22, 

58-25, 58-25.1, 58-27, and 58-63 apply to employers that furnish 


proof of financial responsibility to the Commissioner under G:S. 
97-93(a)(2) and to persons that administer workers’ compensation 
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self-insurance for such employers. (1985, c. 119, s. 5; 1985 (Reg. 
Sess., 1986), c. 1027, s. 52; 1987, c. 864, s. 29.) 


Editor’s Note. — Session Laws 1985, (Reg. Sess., 1986) amendment, effective 
c. 119, s. 6, makes this section effective July 16, 1986, deleted “58-16.1” follow- 
July 1, 1985. ing “G.S. 58-16.” 

Session Laws 1985 (Reg. Sess., 1986), The 1987 amendment, effective Au- 
c. 1027, s. 57, contains a severability ust 14, 1987, substituted “financial” for 


clause. “annual” in the catchline. 
Effect of Amendments. — The 1985 


§ 58-18. Investigation of charges. 


Legal Periodicals. — For article dis- tory rulemaking by an administrative 
cussing limitations on ad hoc adjudica- agency, see 61 N.C.L. Rev. 67 (1982). 


§ 58-18.1. Immunity from liability for reporting in- 
surance fraud. 


(a) For the purpose of this section, a “fraudulent insurance act” is 
committed by any person who, knowingly and with the intent to 
defraud: (1) presents, causes to be presented, or prepares with the 
knowledge or belief that it will be presented to or by an insurer, 
purported insurer, broker, or any agent or employee thereof, any 
written statement as part of an insurance policy, or in support of an 
insurance policy, an application for the issuance of an insurance 
policy, or the rating of an insurance policy, or a claim for payment 
or other benefit pursuant to an insurance policy, that he knows to 
contain materially false information concerning any material fact; 
or (2) conceals information concerning any material fact. 

(b) In the absence of fraud or bad faith, no person is subject to 
civil liability for defamation for filing reports or furnishing other 
information, without malice, required by this Chapter or required 
by the Commissioner under the authority granted in this Chapter; 
and no cause of action for defamation arises against such person (1) 
for any information relating to suspected fraudulent insurance acts 
furnished to or received from the Commissioner, his designee, or 
law enforcement officials or their agents and employees; (2) for any 
information relating to suspected fraudulent insurance acts fur- 
nished to or received from other persons subject to the provisions of 
this Chapter; or (3) for any such information furnished in reports to 
the Commissioner or his staff, the Attorney General or his staff, the 
NAIC, or any organization established to detect and prevent fraud- 
ulent insurance acts, or their agents, employees or designees; nor 
shall the Commissioner or his staff, the Attorney General or his 
staff, or any representative of the NAIC, acting without malice, in 
the absence of fraud or bad faith, be subject to liability for defama- 
tion, and no cause of action for defamation arises against such per- 
son for the publication of any confidential report or bulletin related 
to the official activities of the Commissioner, the Attorney General, 
or the NAIC. Nothing in this section abrogates or modifies any 
common law or statutory privilege or immunity enjoyed by any 
person. 

(c) During the course of an investigation of a suspected fraudu- 
lent insurance act, the Commissioner may personally or through 
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his representative request any insurer to furnish copies of any in- 
formation relative to that suspected act that is in the insurer’s 
possession. The insurer shall release the information requested and 
cooperate with the Commissioner or his representative pursuant to 
this subsection. The information shall include without limitation 


to: 


(1) Any insurance policy and application therefor relevant to a 
suspected fraudulent insurance act under investigation; 

(2) Policy premium payment records; 

(3) History of previous loss claims made by the insured; 

(4) Material relating to the investigation of the suspected act, 
including statements of any person, proof of loss, and any 
other relevant evidence. (1985 (Reg. Sess., 1986), c. 1013, s. 
3; 1987, c. 864, s. 43; 1987 (Reg. Sess., 1988), c. 975, s. 3.) 


Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 1013, s. 18, makes 
this section effective September 1, 1986. 

Effect of Amendments. — The 1987 
amendment, effective August 14, 1987, 
substituted “Commissioner or his staff, 
the Attorney General or his staff, the 
NAIC” for “Insurance Fraud Bureau of 
The National Association of Insurance 
Commissioners,” substituted “or his 
staff, the Attorney General or his staff, 


or any representative of the NAIC” for 
“or any employee of the Insurance 
Frauds Bureau,” and substituted “Com- 
missioner, the Attorney General, or the 
NAIC” for “Insurance Frauds Bureau” 
in the first sentence of subsection (b). 

The 1987 (Reg. Sess., 1988) amend- 
ment, effective June 27, 1988, deleted 
“by the insurer” following “Material re- 
lating to the investigation” in subdivi- 
sion (c)(4). 


§ 58-21. Annual, semiannual, or quarterly state- 
ments to be filed with Commissioner. 


Every insurance company shall file in the office of the Commis- 
sioner of Insurance, on or before the first day of March in each year, 
in form and detail as the Commissioner of Insurance prescribes, a 
statement showing the business standing and financial condition of 
such company, association, or order on the preceding thirty-first 
day of December, signed and sworn to by the chief managing agent 
or officer thereof, before the Commissioner of Insurance or some 
officer authorized by law to administer oaths. The Commissioner of 
Insurance shall, in December of each year, furnish to each of the 
insurance companies authorized to do business in the State two or 
more blanks adapted for their annual statements. Provided, the 
Commissioner may, for good and sufficient cause shown by an ap- 
plicant company, extend the filing date of such annual statement 
for such company, for a reasonable period of time, not to exceed 30 
days. Provided further, the Commissioner may, in his discretion, 
require the statement required by this section to be filed semiannu- 
ally or quarterly by any insurance company, association, or order. 

The Commissioner may require statements under this section, 
G.S. 58-21.1, G.S. 58-21.2, and G.S. 58-25.1 to be filed in a format 
that can be read by electronic data processing equipment; and may 
require such readable statements to be filed on a monthly basis. 
(1899, c. 54, ss. 72, 73, 83, 90, 97; 1901, c. 706, s. 2; 1903, c. 438, s. 9; 
Rev., s. 4698; C.S., s. 6280; 1945, c. 383; 1957, c. 407; 1985, c. 666, 
ss. 50, 51; 1985 (Reg. Sess., 1986), c. 1013, s. 11.) 
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Effect of Amendments. — The 1985 The 1985 (Reg. Sess., 1986) amend- 
amendment, effective July 10, 1985, in- ment, effective July 15, 1986, added the 
serted “semiannual, or quarterly” inthe second paragraph. 
catchline to this section and added the 
last sentence. 


§ 58-21.1. Annual statements by professional liabil- 
ity insurers; medical malpractice claim 
reports. 


(a) In addition to the financial statements required by G:S. 
58-21, every insurer, self-insurer, and risk retention group that 
provides professional liability insurance in the State shall file with 
the Commissioner, on or before the first day of February in each 
year, in form and detail as the Commissioner prescribes, a state- 
ment showing the items set forth in subsection (b) of this section, as 
of the preceding 31st day of December. The annual statement shall 
not be reported or disclosed to the public in a manner or format 
which identifies or could reasonably be used to identify any individ- 
ual health care provider or medical center. The statement shall be 
signed and sworn to by the chief managing agent or officer of the 
insurer, self-insurer, or risk retention group, before the Commis- 
sioner or some officer authorized by law to administer oaths. The 
Commissioner shall, in December of each year, furnish to each such 
person that provides professional liability insurance in the State 
forms for the annual statements. The Commissioner may, for good 
cause, authorize an extension of the report due date upon written 
application of any person required to file. An extension is not valid 
unless the Commissioner’s authorization is in writing and signed 
by the Commissioner or one of his deputies. 

(b) The statement required by subsection (a) of this section shall 
contain: 

(1) Number of claims pending at beginning of year; 
(2) Number of claims pending at end of year; 
(3) Number of claims paid; 
(4) Number of claims closed no payment; 
(5) Nunn er and amounts of claims in court in which judgment 
paid: 
a. Highest amount 
b. Lowest amount 
c. Average amount 
d. Median amount; 
(6) Number and amounts of claims out of court in which settle- 
ment paid: 
a. Highest amount 
b. Lowest amount 
c. Average amount 
d. Median amount; 
(7) Average amount per claim set up in reserve; 
(8) Total premium collection; 
(9) Total expenses less reserve expenses; and 
(10) Total reserve expenses. 
(c) Every insurer, self-insurer, and risk retention group that pro- 
vides professional liability insurance to health care providers in 
this State shall file, within 90 days following the request of the 
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Commissioner, a report containing information for the purpose of 
allowing the Commissioner to analyze claims. The report shall be 
in the form prescribed by the Commissioner. The form prescribed 
by the Commissioner shall be a form that permits the public inspec- 
tion, examination, or copying of any information contained in the 
report: Provided, however, that any data or other characteristics 
that identify or could be used to identify the names or addresses of 
the claimants or the names or addresses of the individual health 
care provider or medical center against whom the claims are or 
have been asserted or any data that could be used to identify the 
dollar amounts involved in such claims shall be treated as privi- 
leged information and shall not be made available to the public. 
The Commissioner shall analyze these reports and shall file statis- 
tical and other summaries based on these reports with the General 
Assembly as soon as practicable after receipt of the reports. The 
Commissioner shall assess a penalty against any person that will- 
fully fails to file a report required by this subsection. Such penalty 
shall be one thousand dollars ($1,000) for each day after the due 
date of the report that the person willfully fails to file: Provided, 
however, the penalty for an individual who self insures shall be two 
hundred dollars ($200.00) for each day after the due date of the 
report that the person willfully fails to file: Provided, however, that 
upon the failure of a person to file the report as required by this 
subsection, the Commissioner shall send by certified mail, return 
receipt requested, a notice to that person informing him that he has 
10 business days after receipt of the notice to either request an 
extension of time or file the report. The Commissioner may, for 
good cause, authorize an extension of the report due date upon 
written application of any person required to file. An extension is 
not valid unless the Commissioner’s authorization is in writing and 
signed by the Commissioner or one of his deputies. 

(d) Every person that self-insures against professional liability 
in this State shall provide the Commissioner with written notice of 
such self-insurance, which notice shall include the name and ad- 
dress of the person self-insuring. This notice shall be filed with the 
Commissioner each year for the purpose of apprising the Commis- 
sioner of the number and locations of persons that self-insure 
against professional liability. (1975, 2nd Sess., c. 977, s. 6; 1985, c. 
666, s. 53; 1987, c. 343.) 


Effect of Amendments. — The 1985 __ sioner, along with the insurer’s state- 
amendment, effective July 10, 1985, re- ment that is filed under G.S. 58-21, a 
wrote this section. report containing the information that is 

The 1987 amendment, effective June listed on the professional liability insur- 
12, 1987, rewrote this section, which for- ance supplement as promulgated and 
merly read “Every insurer authorized to amended by the National Association of 
write professional liability insurance in Jygyrance Commissioners.” 
this State shall file with the Commis- 
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§ 58-21.2. Reporting of product liability experi- 
ence. 


Every insurer providing product liability insurance or excess in- 
surance above self-insurance to one or more manufacturers, sellers, 
or distributors in this State shall file with the Commissioner, along 
with the insurer’s statement that is filed under G.S. 58-21, a report 
containing the information that is listed on the product liability 
insurance supplement as promulgated and amended by the Na- 
tional Association of Insurance Commissioners. (1979, c. 979, s. 1; 
1983, c. 141; 1985, c. 666, s. 54.) 


Effect of Amendments. — The 1983 10, 1985, substituted “statement that is 
amendment, effective Apr. 6, 1983, re- filed under G.S. 58-21” for “annual 
wrote this section. statement.” 

The 1985 amendment, effective July 


§ 58-21.3. Insurance Regulatory Information Sys- 
tem and similar program test data not 
public records. 


Financial test ratios and other data received or generated by the 
Commissioner pursuant to the NAIC Insurance Regulatory Infor- 
mation System, any successor program, or any similar program 
developed by the Commissioner, are not public records and are not 
subject to Chapter 132 of the General Statutes or G.S. 58-11. (1985 
(Reg. Sess., 1986), c. 1013, s. 9.) 


Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 1013, s. 18, makes 
this section effective July 15, 1986. 


§ 58-22. Punishment for making false statement. 


If any insurance company in its annual or other statement re- 
quired by law shall wilfully misstate the facts, the insurance com- 
pany and the person making oath to or subscribing the statement 
shall be guilty of a misdemeanor and, upon conviction, shall be 
severally punished by a fine of not less than two thousand dollars 
($2,000) nor more than five thousand dollars ($5,000). (1899, c. 54, 
s. 97; Rev., s. 3493; C.S., s. 6281; 1985, c. 666, s. 13.) 


Effect of Amendments. — The 1985 more than five thousand dollars 
amendment, effective Oct. 1, 1985, sub- ($5,000)” for “making oath to or sub- 
stituted “making oath to or subscribing scribing the same shall severally be 
the statement shall be guilty of a misde- punished by a fine of not less than five 
meanor and, upon conviction, shall be hundred dollars ($500.00) nor more than 
severally punished by a fine of not less one thousand dollars ($1,000)” at the 
than two thousand dollars ($2,000) nor end of this section. 
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§ 58-25.1. Commissioner may require special re- 
ports. 


The Commissioner may also address to any authorized insurer, 
rating organization, advisory organization, joint underwriting or 
joint reinsurance organization, or the North Carolina Rate Bureau 
or Motor Vehicle Reinsurance Facility, or its officers any inquiry in 
relation to its transactions or condition or any matter connected 
therewith. Every corporation or person so addressed shall reply in 
writing to such inquiry promptly and truthfully, and such reply 
shall be verified, if required by the Commissioner, by such individ- 
ual, or by such officer or officers of a corporation, as he shall desig- 
nate. (1945, c. 383; 1985 (Reg. Sess., 1986), c. 1027, s. 8.) 


Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 1027, s. 57, contains 
a severability clause. 

Effect of Amendments. — The 1985 
(Reg. Sess., 1986) amendment, effective 


tion, advisory organization, joint under- 
writing or joint reinsurance organiza- 
tion, or the North Carolina Rate Bureau 
or Motor Vehicle Reinsurance Facility” 
in the first sentence. 


July 16, 1986, inserted “rating organiza- 


§ 58-26. Commissioner may require records, re- 
ports, etc., for agencies, agents and 
others. 


(a) The Commissioner is empowered to make and promulgate 
reasonable rules and regulations governing the recording and re- 
porting of insurance business transactions by insurance agencies, 
agents, brokers and producers of record, any of which agencies, 
agents, brokers or producers of record are licensed in this State or 
are transacting insurance business in this State to the end that 
such records and reports will accurately and separately reflect the 
insurance business transactions of such agency, agent, broker or 
producer of record in this State. Information from records required 
to be kept pursuant to the provisions of this section must be fur- 
nished the Commissioner on demand and the original records re- 
quired to be kept pursuant to the provisions of this section shall be 
open to the inspection for the Commissioner or any other autho- 
rized employee described in G.S. 58-7.3 when demanded. 

(b) Every insurance agency transacting insurance business in 
this State shall at all times have appointed some person employed 
or associated with such agency who shall have the responsibility of 
seeing that such records and reports as are required pursuant to the 
provisions of this section are kept and maintained. 

(c) Any person subject to the provisions of subsection (a) of this 
section who violates the provisions of this section or the rules and 
regulations prescribed by the Commissioner pursuant to the provi- 
sions of this section may after notice and hearing: for the first 
offense have his license or licenses (in case license be issued for 
more than one company in such person’s case) suspended or revoked 
for not less than one month nor more than six months and for the 
second offense shall have his license or licenses (in case license be 
issued from more than one company in his case) suspended or re- 
voked for the period of one year and such person shall not thereaf- 
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ter be licensed for one year from the date said revocation or suspen- 
sion first became effective. Hy; 

(d) For the purpose of enforcing the provisions of this section the 
Commissioner or any other authorized employee described in G.S. 
58-7.3 is authorized and empowered to examine persons, administer 
oaths and require production of papers and records relative to this 
section. 

(e) Whenever the Commissioner deems it to be prudent for the 
protection of policyholders in this State, he or any other authorized 
employee described in G.S. 58-7.3 shall visit and examine any in- 
surance agency, agent, broker, adjuster, motor vehicle damage ap- 
praiser, or producer of record, which shall pay the proper charges 
incurred in the examination, including the expenses and compensa- 
tion of the Commissioner or his authorized employee. Such ex- 
penses shall not exceed the per diem and allowances specified in 
G.S. 138-5; provided, the collection of such expense and allowance 
may, in the discretion of the Commissioner, be waived. The refusal 
of any agency, agent, broker, adjuster, motor vehicle damage ap- 
praiser, or producer of record to submit to examination or to pay the 
expenses of examination upon presentation of a bill therefor by the 
Commissioner or his authorized employee, is grounds for the revo- 
cation or refusal of a license. The Commissioner may institute a 
civil action to recover the expenses of examination against any 
person that refuses or fails to pay the expenses. (1971, c. 948, s. 1; 
1987, c. 629, ss. 14, 15; c. 752, s. 1.) 


Effect of Amendments. — 

Session Laws 1987, c. 752, s. 1, effec- 
tive September 1, 1987, added subsec- 
tion (e). 

Session Laws 1987, c. 629, ss. 14, 15, 
effective February 1, 1988, deleted “are 


“are licensed in this State” near the mid- 
dle of the first sentence of subsection (a), 
and deleted “as defined by GS. 
58-39.4(a)” following “Every insurance 
agency” at the beginning of subsection 


(b). 


defined by G.S. 58-39.4 and” preceding 


§ 58-27. Books and papers required to be exhib- 
ited. | 


It is the duty of any person having in his possession or control 
any books, accounts, or papers of any company licensed under this 
Chapter, to exhibit the same to the Commissioner of Insurance or to 
any deputy, actuary, accountant, or persons acting with or for the 
Commissioner of Insurance. Any person who shall refuse, on de- 
mand, to exhibit the books, accounts, or papers, as above provided, 
or who shall knowingly or willfully make any false statement in 
regard to the same, shall be subject to suspension or revocation of 
his license under this Chapter; and shall be deemed guilty of a 
misdemeanor, and upon conviction thereof shall be fined or impris- 
oned, or both, at the discretion of the court. (1899, c. 54, s. 76; Rev., 
ss. 3494, 4697; 1907, c. 1000, s. 3; C.S., s. 6286; 1945, c. 383; 1985 
(Reg. Sess., 1986), c. 1013, s. 6.) 


Effect of Amendments. — The 1985 suspension or revocation of his license 


(Reg. Sess., 1986) amendment, effective 
July 15, 1986, inserted “be subject to 


under this Chapter; and shall” in the 
second sentence. 
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§§ 58-27.1, 58-27.2: Repealed by Session Laws 1985, c. 666, s. 
11, effective July 10, 1985. 


§§ 58-27.3 to 58-27.9: Reserved for future codification pur- 
poses. 


ARTICLE 2A. 
NAIC Insurance Regulatory Information System. 


§ 58-27.10. Scope. 


The provisions of this Article shall apply to all domestic, foreign, 
and alien insurers who are authorized to transact business in this 
State. (1985, c. 305, s. 1.) 


Editor’s Note. — Session Laws 1985, _ on ratification. The act was ratified 
c. 305, s. 2 makes this Article effective June 3, 1985. 


§ 58-27.11. Filing requirements. 


(a) Each domestic, foreign, and alien insurer that is authorized to 
transact insurance in this State shall, on or before March 1 of each 
year, file with the National Association of Insurance Commis- 
sioners (NAIC) a copy of its annual statement convention blank, 
along with such additional filings as prescribed by the Commis- 
sioner, for the preceding year. The information filed with the NAIC 
shall be in the same format and scope as that required by the Com- 
missioner and shall include the signed jurat page and the actuarial 
certification. Any amendments and addenda to the annual state- 
ment filing that are subsequently filed with the Commissioner 
shall also be filed with the NAIC. 

(b) Foreign insurers that are domiciled in a state that has a law 
or regulation substantially similar to this Article shall be deemed 
to be in compliance with this section. (1985, c. 305, s. 1.) 


§ 58-27.12. Immunity. 


In the absence of actual malice, or gross negligence, members of 
the NAIC, their duly authorized committees, subcommittees, and 
task forces, their delegates, NAIC employees, and all others 
charged with the responsibility of collecting, reviewing, analyzing, 
and disseminating the information developed from the filings made 
pursuant to G.S. 58-27.11 shall be acting as agents of the Commis- 
sioner under the authority of this Article and shall not be subject to 
civil liability for libel, slander, or any other cause of action by 
virtue of their collection, review, and analysis or dissemination of 
the data and information collected from the filings required under 
this Article. (1985, c. 305, s. 1.) 
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§ 58-27.13. Revocation of certificate of authority. 


The Commissioner may suspend, revoke, or refuse to renew the 
certificate of authority of any insurer failing to file its annual state- 
ment when due or within any extension of time that the Commis- 
sioner, for good cause, may have granted. (1985, c. 305, s. 1.) 


§§ 58-27.14 to 58-27.19: Reserved for future codification pur- 
poses. 


ARTICLE 2B. 


Public Officers and Employees Liability Insurance 
Commission. 


§ 58-27.20. Commission created; membership. 


There is hereby created within the Department of Insurance a 
Public Officers and Employees Liability Insurance Commission. 
The Commission shall consist of 11 members who shall be ap- 
pointed as follows: the Commissioner of Insurance shall appoint six 
members as follows: two members who are members of the insur- 
ance industry who may be chosen from a list of three nominees 
submitted to the Commissioner of Insurance by the Independent 
Insurance Agents of North Carolina, Inc., and a list of three nomi- 
nees submitted by the Carolinas Association of Professional Insur- 
ance Agents, North Carolina Division; one member who is em- 
ployed by a police department who may be chosen from a list of 
three nominees submitted to the Commissioner of Insurance jointly 
by the North Carolina Police Chiefs Association and North Caro- 
lina Police Executives Association, and one member who is em- 
ployed by a sheriff's department who may be chosen from a list of 
three nominees submitted to the Commissioner of Insurance by the 
North Carolina Sheriff's Association; one member representing city 
government who may be chosen from a list of three nominees sub- 
mitted to the Commissioner of Insurance by the North Carolina 
League of Municipalities; and one member representing county 
government who may be chosen from a list of three nominees sub- 
mitted to the Commissioner of Insurance by the North Carolina 
Association of County Commissioners; and the General Assembly 
shall appoint two persons, one upon the recommendation of the 
Speaker of the House of Representatives, and one upon the recom- 
mendation of the President of the Senate. The Commissioner of 
Insurance or his designate shall be an ex officio member. Appoint- 
ments by the General Assembly shall be made in accordance with 
G.S. 120-121, and vacancies in those appointments shall be filled in 
accordance with G.S. 120-122. The terms of the initial appointees 
by the General Assembly shall expire on June 30, 1983. The Secre- 
tary of the Department of Crime Control and Public Safety or his 
designate shall be an ex officio member. The Attorney General or 
his designate shall be an ex officio member. One insurance industry 
member appointed by the Commissioner of Insurance shall be ap- 
pointed to a term of two years and one insurance industry member 
shall be appointed to a term of four years. The police department 
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member shall be appointed to a term of two years and the sheriffs 
department member shall be appointed to a term of four years. The 
representative of county government shall be appointed to a term of 
two years and the representative of city government to a term of 
four years. Beginning July 1, 1983, the appointment made by the 
General Assembly upon the recommendation of the Speaker shall 
be for two years, and the appointment made by the General Assem- 
bly upon the recommendation of the President of the Senate shall 
be for four years. Except as provided in this section, if any vacancy 
occurs in the membership of the Commission, the appointing au- 
thority shall appoint another person to fill the unexpired term of 
the vacating member. After the initial terms established herein 
have expired, all appointees to the Commission shall be appointed 
to terms of four years. 

The Commission members shall elect the chairman and vice- 
chairman of the Commission. The Commission may, by majority 
vote, remove any member of the Commission for chronic absentee- 
ism, misfeasance, malfeasance or other good cause. (1979, c. 325, s. 
1; 1981 (Reg. Sess., 1982), c. 1191, ss. 24-26; 1983, c. 543, ss. 1, 2; 
1985, c. 666, ss. 76, 77, 79.) 


Editor’s Note. — This Article is for- 
mer Part 20 of Article 9 of Chapter 
143B, as rewritten and recodified by 
Session Laws 1985, c. 666, s. 79, effec- 
tive July 10, 1985. Where appropriate, 
the historical citations to the sections in 
the former Part have been added to cor- 


responding sections in the Article as re- 
written and recodified. 

Effect of Amendments. — The 1985 
amendment, effective July 10, 1985, 
substituted “Administration” for “Insur- 
ance” in the first sentence and substi- 
tuted “Commissioner of Insurance” for 
“Governor” in seven places. 


§ 58-27.21. Meetings of Commission; compensation. 


The Commission shall meet at least four times per year, on or 
about January 15, April 15, July 15, October 15 and upon call of the 
chairman. The members shall receive no compensation for atten- 
dance at meetings, except a per diem expense reimbursement. 
Members of the Commission who are not officers or employees of 
the State shall receive reimbursement for subsistence and travel 
expenses at rates set out in G.S. 138-5 from funds made available to 
the Commission. Members of the Commission who are officers or 
employees of the State shall be reimbursed for travel and subsis- 
tence at the rates set out in G.S. 138-6 from funds made available to 
the Commission. (1979, c. 325, s.1; 1981 (Reg. Sess., 1982), c. 1191, 
s. 27; 1985, c. 666, s. 79.) 


§ 58-27.22. Powers and duties of Commission. 


The Commission may acquire from an insurance company or in- 
surance companies a group plan of professional liability insurance 
covering the law-enforcement officers and/or public officers and em- 
ployees of any political subdivision of the State. The Commission 
shall have full authority to negotiate with insurance companies 
submitting bids or proposals and shall award its group plan master 
contract on the basis of the company or companies found by it to 
offer maximum coverage at the most reasonable premium. The 
Commission is authorized to enter into a master policy contract of 
such term as it finds to be in the best interests of the law-enforce- 
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ment officers and/or public officers and employees of the political 
subdivisions of the State, not to exceed five years. The Commission, 
in negotiating for such contract, is not authorized to pledge or offer 
the credit of the State of North Carolina. The insurance premiums 
shall be paid by the political subdivisions whose employees are 
covered by the professional liability insurance. Any political subdi- 
vision may elect coverage for any or all of its employees on a depart- 
mental basis; provided all employees in a department must be coy- 
ered if coverage is elected for that department. Nothing contained 
herein shall be construed to require any political subdivision to 
participate in any group plan of professional liability insurance. 

The Commission may, in its discretion, employ professional and 
clerical staff whose salaries shall be as established by the State 
Personnel Commission. 

Should the Commission determine that reasonable coverage is 
not available at a reasonable cost, the Commission may undertake 
such studies and inquiries into the situation and alternatives, in- 
cluding self insurance and State administered funds, as the Com- 
mission deems appropriate. The Commission shall then bring be- 
fore the General Assembly such recommendations as it deems ap- 
propriate. 

The Commission may acquire information regarding loss ratios, 
loss factors, loss experience and other such facts and figures from 
any agency or company issuing professional liability insurance cov- 
ering public officers, employees or law-enforcement officers in the 
State of North Carolina. Such information shall not be deemed a 
public record within the meaning of Chapter 132 of the General 
Statutes where it names the company divulging such information, 
but the Commission may make public such information to show 
aggregate statistics in respect to the experience of the State as a 
whole. The information shall be provided to the Commission upon 
its written demand and shall be submitted to the Commission by 
such company or companies upon sworn affidavit. If any agency or 
company shall fail or refuse to supply such information to the Com- 
mission within a reasonable time following receipt of the demand, 
the Commission may apply to the Superior Court sitting in Wake 
County for appropriate orders to enforce the demand. 

For purposes of this section, the term “political subdivision” in- 
cludes any county, city, town, incorporated village, sanitary dis- 
trict, metropolitan water district, county water and sewer district, 
water and sewer authority, hospital authority, parking authority, 
local ABC boards, special airport district, airport authority, soil and 
water conservation district created pursuant to G.S. 139-5, fire dis- 
trict, volunteer or paid fire department, rescue squads, city or 
county parks and recreation commissions, area mental health 
boards, area mental health, mental retardation and substance 
abuse authority as described in G.S. 122C-117, domiciliary home 
community advisory committees, county and district boards of 
health, nursing home advisory committees, county boards of social 
services, local school administrative units, local boards of educa- 
tion, community colleges, and all other persons, bodies, or agencies 
authorized or regulated by Chapters 108A, 115C, 115D, 118, 122C, 
130A, 131A, 131D, 131E, 153A, 160A, and 160B of the General 
Statutes. (1979, c. 325, s. 1; 1983, c. 543, s. 3; 1985, c. 666, s. 79; 
1985 (Reg. Sess., 1986), c. 1027, s. 30; 1987, c. 564, s. 9.) 
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Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 1027, s. 57, contains 
a severability clause. 

Effect of Amendments. — The 1985 
(Reg. Sess., 1986) amendment, effective 
July 16, 1986, substituted the terms “po- 
litical subdivision” and “political subdi- 


INSURANCE 


§58-27.24 


visions” for references to counties and 
municipalities in the first paragraph 
and added the last paragraph. 

The 1987 amendment, effective July 
6, 1987, substituted “community col- 
leges” for “community colleges and tech- 
nical institutes” in the last sentence. 


§ 58-27.23. Professional liability insurance for 


State officials. 


(a) The Commission may acquire professional liability insurance 
covering the officers and employees, or any group thereof, of any 
State department, institution or agency or any community college 
or technical college. Premiums for such insurance shall be paid by 
the requesting department, institution, agency, community college 
or technical college at rates established by the Commission, from 
funds made available to such department, institution, agency, com- 
munity college or technical college for the purpose. 

(b) The Commission, pursuant to this section, may acquire pro- 
fessional liability insurance covering the officers and employees, or 
any group thereof, of a department, institution or agency of State 
government or a community college or technical college only if the 
coverage to be provided by such policy is in excess of the protection 
provided by Articles 31 and 31A of General Statutes Chapter 143. 

(c) The purchase, by any State department, institution, agency, 
community college or technical college of professional liability in- 
surance covering the law-enforcement officers, officers or employees 
of such department, institution, agency, community college or tech- 
nical college shall not be construed as a waiver of any defense of 
sovereign immunity by such department, institution, agency, com- 
munity college or technical college. The purchase of such insurance 
shall not be deemed a waiver by any employee of the defense of 
sovereign immunity to the extent that such defense may be avail- 
able to him. 

(d) The payment, by any State department, institution, agency, 
community college or technical college of funds as premiums for 
professional liability insurance through the plan provided herein, 
covering the law-enforcement officers or officials or employees of 
such department, institution, agency, community college or techni- 
cal college is hereby declared to be for a public purpose. (1981, c. 
1109, s. 3; 1985, c. 666, s. 79; 1987, c. 301.) 


Effect of Amendments. — The 1987 
amendment, effective June 8, 1987, re- 
wrote this section, so as to include refer- 


ences to community colleges and techni- 
cal colleges. 


§ 58-27.24. Commission to act as liaison; meetings 
of Commission. 


The Commission shall act as liaison between the insurance com- 
pany or companies with which it contracts, their servicing agent 
and the insureds. The Commission shall give notice of its meetings 
to the company or companies and to all insureds. The Commission 
shall attempt to resolve such difficulties as arise in the servicing 
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and administration of the program of insurance between the com- 
pany and insureds. (1979, c. 325, s. 1; 1985, c. 666, s. 79.) 


§ 58-27.25. Contract conditions. 


The Commission, in procuring and negotiating for the contract of 
insurance herein described shall include in any procurement docu- 
ment the following conditions, which are not subject to negotiation 
and which are deemed a part of the said contract when entered into: 

(1) The master policy shall be issued in the name of the Com- 
mission and shall include all governmental entities for 
which coverage was requested in the procurement docu- 
ment. 

(2) The company or companies selected must name a servicing 
agent resident in North Carolina who shall issue all certif- 
icates, collect all premiums, process all claims, and be re- 
sponsible for all processing, service and administration of 
ite program of insurance provided. (1979, c. 325, s. 1; 1985, 
c. 666, s. 79.) 


§ 58-27.26. Payment a public purpose. 


The payment by any county or municipality of funds as pre- 
miums for professional liability insurance through the plan pro- 
vided herein, covering the law-enforcement officers or public offi- 
cials or employees of such subdivision of government, is declared to 
be for a public purpose. (1979, c. 325, s. 1; 1985, c. 666, s. 79.) 


§§ 58-27.27 to 58-27.29: Reserved for future codification pur- 
poses. : 


ARTICLE 2C. 


State Fire Commission. 


§ 58-27.30. State Fire Commission created; mem- 
bership. 


(a) There is created the State Fire Commission of the Depart- 
ment of Insurance, which shall be composed of 12 voting members 
to be appointed as follows: 

(1) The Commissioner of Insurance shall appoint nine mem- 
bers, two from nominations submitted by the North Caro- 
lina State Fireman’s Association, one from nominations 
submitted by the North Carolina Association of Fire 
Chiefs, one from nominations submitted by the North Car- 
olina Society of Fire Service Instructors, one from nomina- 
tions submitted by the North Carolina Association of 
County Fire Marshals, one from nominations submitted by 
the North Carolina Fire Marshal’s Association, one mayor 
or other elected city official nominated by the President of 
the League of Municipalities, one county commissioner 
nominated by the President of the Association of County 
Commissioners, and one from the public at large; 
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(2) The Governor shall appoint one member from the public at 
large; and 

(3) The General Assembly shall appoint two members from the 
public at large, one upon the recommendation of the 
Speaker of the House of Representatives pursuant to G.S. 
120-121, and one upon the recommendation of the Presi- 
dent of the Senate pursuant to G.S. 120-121. 

Public members may not be employed in State government and 
may not be directly involved in fire fighting. 

(b) Of the members initially appointed by the Commissioner of 
Insurance, the nominees of the North Carolina State Firemen’s 
Association and the nominee of the North Carolina Association of 
Fire Chiefs shall serve three-year terms; the nominees from the 
North Carolina Society of Fire Service Instructors, the North Caro- 
lina Association of County Fire Marshals, and the North Carolina 
Fire Marshal’s Association shall serve two-year terms; and the 
mayor or other elected city official, the county commissioner, and 
the member from the public at large shall serve one-year terms. 
The Governor’s initial appointee shall serve a three-year term. The 
General Assembly’s initial appointees shall serve two-year terms. 
Thereafter all terms shall be for three years. 

(c) Vacancies shall be filled by the original appointer in the same 
manner as the original appointment was made, except that vacan- 
cies in the appointments made by the General Assembly shall be 
filled in accordance with G.S. 120-122. 

(d) Appointed members shall serve until their successors are ap- 
pointed and qualified. 

(e) The following State officials, or their designees, shall serve by 
virtue of their offices as nonvoting members of the Commission: the 
Commissioner of Insurance, the Commissioner of Labor, the State 
Auditor, the Attorney General, the Secretary of Crime Control and 
Public Safety, the Secretary of Natural Resources and Community 
Development, and the President of the Department of Community 
Colleges. 

(f) Members of the State Fire Commission shall receive per diem 
and necessary travel and subsistence allowances in accordance with 
the provisions of G.S. 138-5 or G.S. 138-6, as appropriate. (1977, c. 
1064, s. 1; 1981, c. 791, ss. 1, 2; 1981 (Reg. Sess., 1982), c. 1191, ss. 
21, 22; 1983, c. 840, ss. 1, 2; 1985, c. 757, s. 167(b), (d).) 


Editor’s Note. — This Article is for- pointed by the Commissioner of Insur- 
mer Part 4 of Article 11 of Chapter ance shall be submitted within 30 days 
143B, as recodified by Session Laws after the ratification of this section, and 
1985, c. 757, s. 167(b), effective July 15, the Commissioner shall appoint the 


1985. members within 60 days after the ratifi- 
Session Laws 1985, c. 757, s. 167(g) cation of this section. The appointments 
provides: to be made by the General Assembly 


“On September 30, 1985, all voting shall be made during the 1985 Regular 
members of the State Fire Commission Session. The appointment to be made by 
shall cease to be members of the Com- the Governor shall be made within 60 
mission. New voting members shall be days after the ratification of this sec- 
appointed in accordance with GS. __ tion.” 

58-27.30, to begin serving on the Com- Effect of Amendments. — The 1985 
mission on October 1, 1985. Nomina- amendment, effective July 15, 1985, re- 
tions for the nine members to be ap-_ wrote this section. 
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§ 58-27.31. State Fire Commission — Powers and 
duties. 


(a) The State Fire Commission shall have the following powers 
and duties: ' me 

(1) To formally adopt a State Fire Education and Training 
Plan and a State Master Plan for Fire Prevention and Con- 
trol; 

(2) To assist and participate with State and local fire preven- 
tion and control agencies in the improvement of fire pre- 
vention and control in North Carolina; 

(3) To increase the professional skills of fire protection and 
fire-fighting personnel; 

(4) To encourage public support for fire prevention and control; 

(5) To accept gifts, bequests, devises, grants, matching funds, 
and other considerations from private or governmental 
sources for use in promoting its work; 

(6) To make grants for use in pursuing its objectives, under 
such conditions as are deemed to be necessary and such 
other powers as may be necessary to carry out the State’s 
duties with respect to all grants to the State by the Na- 
tional Fire Prevention and Control Administration of the 
United States Department of Commerce; 

(7) To make studies and recommendations for the improve- 
ment of fire prevention and control in the State and to 
make studies and recommendations for the coordination 
and implementation of effective fire prevention and control 
and for effective fire prevention and control education; 

(8) To set objectives and priorities for the improvement of fire 
prevention and control throughout the State; 

(9) To advise State and local interests of opportunities for se- 
curing federal assistance for fire prevention and control 
and for improving fire prevention and control administra- 
tion and planning within the State of North Carolina; 

(10) To assist State agencies and institutions of local govern- 
ment and combinations thereof in the preparation and pro- 
cessing of applications for financial aid and to support fire 
prevention and control, planning and administration; 

(11) To encourage and assist coordination at the federal, State 
and local government levels in the preparation and imple- 
mentation of fire prevention and control administrative 
improvements and crime reduction plans; 

(12) To apply for, receive, disburse and audit the use of funds 
received for [from] any public and private agencies and 
instrumentalities for fire prevention and control, its ad- 
ministration and plans therefor; 

(13) To enter into monitoring and evaluating the results of 
contracts and agreements necessary or incidental to the 
discharge of its assigned responsibilities; 

(14) To provide technical asistance to State and local fire pre- 
vention and control agencies in developing programs for 
improvement of the fire prevention and control system; 

(14a) To serve as a central office for the collection and dissemi- 
nation of information relative to fire service activities and 
programs in State government. All State government 
agencies conducting fire service related programs and ac- 
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tivities shall report the status of these programs and activ- 
ities to the State Fire Commission on a quarterly basis and 
they shall also report to the State Fire Commission any 
new programs or changes to existing programs as they are 
implemented; 

(14b) To establish voluntary minimum professional qualifica- 
tions for all levels of fire service personnel; 

(14c) To prepare an annual report to the Governor on its, fire 
prevention and control activities and plans, and to recom- 
atte legislation concerning fire prevention and control; 
an 

(15) To take such other actions as may be deemed necessary or 
appropriate to carry out its assigned duties and responsi- 
bilities. 

(b) Each State agency involved in fire prevention and control 
shall furnish the executive director of the Fire Commission such 
information as may be required to carry out the intent of this sec- 
tion. (1977, c. 1064, s. 1; 1981, c. 791, ss. 3, 4; 1985, c. 757, s. 167(b).) 


§ 58-27.32. State Fire Commission — Organization; 
rules and regulations; meetings. 


(a) Organization. — The State Fire Commission shall elect from 
its voting members a chairman and vice-chairman to serve as pro- 
vided by the rules adopted by the Commission. 

(b) Rules and Regulations. — The State Fire Commission shall 
adopt such rules and regulations, not inconsistent with the laws of 
this State as may be required by the federal government for grants- 
in-aid for fire protection and fire-fighting purposes which may be 
made available to the State by the federal government. The State 
Fire Commission shall be the single State agency responsible for 
establishing policy, planning and carrying out the State’s duties 
with respect to all grants to the State by the United States Fire 
Administration, Federal Emergency Management Agency. In re- 
spect to such grants, the State Fire Commission shall have author- 
ity to review, approve and maintain general oversight to the State 
plan and its implementation, including subgrants and allocations 
to local units of government and local fire prevention and control 
agencies. 

All actions taken by the State Fire Commission in the perfor- 
mance of its duties shall be implemented and administered by the 
Department of Insurance. 

(c) Meetings. — The State Fire Commission shall meet quar- 
terly. Five members shall constitute a quorum. All meetings shall 
be open to the public. (1977, c. 1064, s. 1; 1981, c. 791, s. 5; 1983, c. 
840, s. 3; 1985, c. 757, s. 167(b), (c), (e), (£.) 


Effect of Amendments. — The 1985 Safety” in the last paragraph of subsec- 
amendment, effective July 15, 1985, re- _ tion (b), and in subsection (c) substituted 
wrote subsection (a), substituted “Insur- “five members” for “six members” in the 
ance” for “Crime Control and Public second sentence. 
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§ 58-27.33. State Fire Commission; staff. 


(a) There shall be an executive director nominated by the State 
Fire Commission with direct responsibilities to the Commission, 
who shall be appointed by the Commissioner of Insurance. 

(b) Personnel of the Department of Insurance shall serve as staff 
to the State Fire Commission. The Department of Insurance shall 
provide the clerical and professional services required by the State 
Fire Commission and, at the direction of the State Fire Commis- 
sion, shall develop and administer the State Master Plan for Fire 
Prevention and Control, the State Fire Education and Training 
Plan, and any additional related programs as may be established 
by, or assigned to, the State Fire Commission. (1977, c. 1064, s. 1; 
1985, c. 757, s. 167(b), (i).) 


Effect of Amendments. — The 1985 
amendment, effective July 15, 1985, re- 
wrote this section. 


§ 58-27.34. State Fire Commission — Fiscal affairs. 


All funds for the operation of the State Fire Commission and its 
staff shall be appropriated to the Department of Insurance. All such 
funds shall be held in a separate or special account on the books of 
the Department of Insurance with a separate financial designation 
or code number to be assigned by the Department of Administra- 
tion or its agent. Expenditures for staff salaries and operating ex- 
penses shall be made in the same manner as expenditures of any 
other Department of Insurance funds. The Department of Insurance 
may hire such additional personnel as may be necessary to handle 
the work of the State Fire Commission, within the limits of funds 
appropriated to it by the State and made available to it by the 
federal government. (1957, c. 269, s. 1; 1977, c. 1064, s. 1; 1985, c. 
757, s. 167(b), (c).) 


Effect of Amendments. — The 1985 trol and Public Safety” throughout this 
amendment, effective July 15, 1985, section. 
substituted “Insurance” for “Crime Con- 


ARTICLE 3. 


General Regulations for Insurance. 


§ 58-28. State law governs insurance contracts. 
CASE NOTES 


Provision in Policy That Its Terms of such policy provision, but never 
Are Controlled by State Statute. — merely because it is the law of the 
Where the policy itself provides that its forum. Dixie Whse. v. Federal Emer- 
terms are controlled by a statute of the gency Mgt. Agency, 547 F. Supp. 81 
state wherein the property is located, (M.D.N.C. 1982). 
which conflicts with a policy provision Application of State Law to Fed- 
and does not conflict with federal law, eral Flood Insurance Issues. — To de- 
the courts may apply state statutory law _ termine if state statutory law where the 
in appropriate circumstances by virtue property is located should apply to fed- 
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eral flood insurance issues, three factors 
must be considered: (1) the terms of the 
policy; (2) applicable state statutory law; 
and (3) applicable federal statutory or 
decisional law. Where no term in the 
policy addresses an issue in dispute, fed- 
eral law is applied. If no decisional or 


INSURANCE 


§58-30.3 


statutory federal law exists the federal 
courts may apply the traditional com- 
mon-law technique of decision by draw- 
ing upon standard insurance law princi- 
ples. Dixie Whse. v. Federal Emergency 
Mgt. Agency, 547 F. Supp. 81 (M.D.N.C. 
1982). 


§ 58-30. Statements in application not warranties. 


CASE NOTES 


I. IN GENERAL. 


What Representations Are Mate- 
rial. — 

A representation in an application for 
insurance that influences the insurance 
company to accept the risk and enter 
into the contract is a material represen- 
tation. Whether such representations 
are material depends upon the circum- 
stances in each case and is usually, 
though not always, a question of fact for 
the jury. Michael v. St. Paul Fire & Ma- 
rine Ins. Co., 65 N.C. App. 50, 308 
S.E.2d 727 (1983). 

Policy Avoided by False, etc. — 

In accord with 5th paragraph in origi- 
nal. See Sauls v. Charlotte Liberty Mut. 
Ins. Co., 62 N.C. App. 533, 303 S.E.2d 
358 (1983). 


Il. PARTICULAR RE- 
PRESENTATIONS. 


Malignancy for Which Surgery 
Had Been Scheduled. — Application 
for group insurance held to contain ma- 
terial misrepresentations justifying in- 
surer’s denial of coverage, where appli- 
cant failed to disclose that she had had a 
lump on her hand for about a year and a 
half, had seen three physicians about 
the lump within that year and a half, 
and was scheduled to have the lump sur- 
gically excised, although the exact date 
of surgery had not been established, and 
where surgery subsequently revealed 
that applicant had a rare form of cancer. 
Cary Family Medicine v. Prudential Ins. 
Co. of Am., — N.C. App. —, 364 S.E.2d 
737 (1988). 


§ 58-30.1. Additional or coinsurance clause. 


CASE NOTES 


Replacement cost provisions under 
which the insureds could only collect the 
full cost of repair or replacement of their 
dwelling for at least 80% of its full re- 
placement cost and under which they 
would become coinsurers or self-insurers 
for the difference between the amount of 


§ 58-30.3. Discriminatory 


coverage and 80% of the full replace- 
ment cost, if the insurance maintained 
on the property was for less than 80% of 
its full replacement cost, are essentially 
coinsurance provisions. Surrant v. Grain 
Dealers Mut. Ins. Co., 74 N.C. App. 288, 
328 S.E.2d 16 (1985). 


practices prohibited. 


(a) No insurer shall after September 1, 1975, base any standard 


or rating plan for private passenger automobiles or motorcycles, in 
whole or in part, directly or indirectly, upon the age or sex of the 
persons insured. 

(b) No insurer shall refuse to insure or refuse to continue to in- 
sure an individual, limit the amount, extent, or kind of coverage 
available to an individual, or charge an individual a different rate 
for the same coverage, solely because of blindness or partial 
blindness or deafness or partial deafness. With respect to all other 
physical conditions, including the underlying cause of the blindness 
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or partial blindness or deafness or partial deafness, individuals who 
are blind or partially blind shall be subject to the same standards of 
sound actuarial principles or actual or reasonably anticipated expe- 
rience as are sighted individuals or individuals whose hearing is 
not impaired. Refusal to insure or refusal to continue to insure 
includes denial by an insurer providing disability insurance on the 
grounds that the policy defines disability as being presumed in the 
event that the insured loses his eyesight or hearing: Provided that 
an insurer providing disability insurance may except disability cov- 
erage for blindness, partial blindness, deafness, or partial deafness 
when those conditions existed at the time the application was made 
for the disability insurance policy. The provisions of this subsection 
shall be construed to supplement the provisions of G.S. 58-54.4(7) 
and G.S. 168-10. This subsection shall apply only to the underwrit- 
ing of life insurance, accident, health, or accident and health insur- 
ance under this Chapter and General Statutes Chapter 57, and 
annuities. (1975, c. 666, s. 1; 1985, c. 267, s. 1.) 


Effect of Amendments. — The 1985 livery, or renewed 90 days after the ef- 
amendment, effective May 28,1985, and fective date of the act, designated the 
applicable to life or accident and health first paragraph as subsection (a) and 
policies, contracts, or certificates, or an- added subsection (b). 
nuities that are delivered, issued for de- 


§ 58-30.4. (Delayed effective date of repeal — See 
note) Revised classifications and rates; 
safe driver insurance plan. 


The North Carolina Rate Bureau shall promulgate a revised ba- 
sic classification plan and a revised subclassification plan for cover- 
ages on private passenger (nonfleet) motor vehicles in this State 
affected by the provisions of G.S. 58-30.3. Said revised basic classifi- 
cation plan will provide for the following four basic classifications 
to wit: (i) pleasure use only; (ii) pleasure use except for driving to 
and from work; (iii) business use; and (iv) farm use. The North 
Carolina Rate Bureau shall promulgate a revised subclassification 
plan which appropriately reflects the statistical driving experience 
and exposure of insureds in each of the four basic classifications 
provided for above, except that no subclassification shall be promul- 
gated based, in whole or in part, directly or indirectly, upon the age 
or sex of the person insured. Such revised subclassification plan 
may provide for premium surcharges for insureds having less than 
two years’ driving experience as licensed drivers, and shall provide 
for premium surcharges for drivers having a‘driving record consist- 
ing of a record of a chargeable accident or accidents, or having a 
driving record consisting of a conviction or convictions for a moving 
traffic violation or violations, or any combination thereof. The sub- 
classification plan to be effective January 1, 1984, shall provide 
that in a policy insuring more than one motor vehicle, driving 
record premium surcharges for chargeable accidents and moving 
traffic violations shall be distributed equally among the motor vehi- 
cles so insured. The classification plans and subclassification plans 
so promulgated by the Bureau shall be subject to the filing, hear- 
ing, disapproval, review and appeal procedures before the Commis- 
sioner and the courts as provided for rates and classification plans 
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in G.S. 58-124.20, 58-124.21, and 58-124.22. As used in this section, 
the term “conviction” includes a determination that a person is 
responsible for an infraction as provided in Article 66 of Chapter 
15A of the General Statutes. (1975, c. 666, s. 1; 1977, c. 828, s. 9; 
LOPS eC. O24. Se T1961 'c, 91658 3a1 983)'C."763.,’8s) 2.0; L987) c. 


864, s. 26; c. 869, s. 7.) 


Repeal of Section. — Session Laws 
1987, c. 869, s. 20 makes the repeal of 
this section, by s. 7 of c. 869, effective six 
months after the date the revised sub- 
classification plan is approved by the 
Commissioner of Insurance as provided 
in s. 17 of the act. 

Session Laws 1987, c. 869, s. 17 pro- 
vides: “The North Carolina Rate Bureau 
shall file in accordance with GS. 
58-124.31, a revised subclassification 
plan to reflect the provisions of this act. 
The Bureau shall make the filing no 
later than February 1, 1988, and such 
plan shall become effective six months 
after the date the plan is approved by 
the Commissioner. Such revised plan 
shall apply only to new and renewal 
nonfleet private passenger motor vehicle 
insurance policies written on and after 
the effective date of the plan. With re- 


CASE 


When a revised classification and 
rate plan change is filed, the last sen- 
tence in this section provides that “the 
filing, hearing, disapproval, review and 
appeal procedures before the Commis- 
sioner and the courts” shall be subject to 
the procedures “as provided for rates 
and classification plans in §§ 58-124.20, 
58-124.21, and 58-124.22.” Of these stat- 
utes, only § 58-124.21(a) speaks to any 


spect to any moving traffic violations 
that occur before the effective date of the 
plan, the surcharge levied under G.S. 
58-248.34(f) shall be determined by the 
revised subclassification plan. With re- 
spect to at fault accidents that occur be- 
fore the effective date of the plan, the 
premium surcharges under the plan 
shall be determined by the subclassifica- 
tion plan in effect at the time such at 
fault accidents occur.” 

Session Laws 1987, c. 869, s. 19 con- 
tains a severability clause. 

Effect of Amendments. — 

The 1983 amendment, effective July 
15, 1983, rewrote the next-to-last sen- 
tence. The act also amended the section 
catchline. 

Session Laws 1987, c. 864, s. 26, effec- 
tive August 14, 1987, added the last sen- 
tence. 


NOTES 


duty of the commissioner relevant to the 
subject. The statute declares that once 
there has been a filing and once there 
has been notice given by the commis- 
sioner, there must be a hearing. State ex 
rel. Commissioner of Ins. v. North Caro- 
lina Rate Bureau, 61 N.C. App. 262, 300 
S.E.2d 586, cert. denied, 308 N.C. 392, 
301 S.E.2d 702, 308 N.C. 548, 304 S.E.2d 
242 (1983). 


§ 58-30.5. (Delayed effective date of repeal — See 
note) Major and minor chargeable acci- 
dents and certain speeding traffic vio- 
lations under the Safe Driver Insur- 


ance Plan. 


(a) The subclassification plan promulgated pursuant to G.S. 
58-30.4 shall provide for separate surcharges for major chargeable 
accidents and minor chargeable accidents. “Major chargeable acci- 
dent” means a chargeable accident that results in (a) bodily injury 
or death or (b) damage in excess of five hundred dollars ($500.00) to 
any combination of (i) property not owned by the applicant nor by 
any current resident operator and (ii) his motor vehicle. “Minor 
chargeable accident” means a chargeable accident that results in 
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damage of five hundred dollars ($500.00) or less to any combination 
of (i) property not owned by the applicant nor by any current resi- 
dent operator and (ii) his motor vehicle. 

(b) The subclassification plan shall provide that with respect to a 
conviction for a “violation of speeding 10 miles per hour or less over 
the speed limit” there shall be no premium surcharge nor any as- 
sessment of points unless there is a driving record consisting of a 
conviction or convictions for a moving traffic violation or violations 
during the three years immediately preceding the date of applica- 
tion or the preparation of the renewal. As used in this section, the 
term “conviction” includes a determination that a person is respon- 
sible for an infraction as provided in Article 66 of Chapter 15A of 
the General Statutes. 

(c) The North Carolina Rate Bureau shall promulgate a revised 
subclassification plan to reflect the provisions of this section. Such 
plan shall be subject to the filing, hearing, disapproval, review, and 
appeal procedures before the Commissioner and the courts as pro- 
vided for rates and classification plans in G.S. 58-124.20, 58-124.21, 
and 58-124.22. The Bureau shall make a filing no later than Sep- 
tember 1, 1983, and such plan so promulgated shall become effec- 
tive January 1, 1984. Such plan shall apply only to chargeable 
accidents and violations of speeding 10 miles per hour or less over 
the speed limit that occur on or after January 1, 1984. With respect 
to any chargeable accidents or violations of speeding 10 miles per 
hour or less over the speed limit occurring prior to January 1, 1984, 
the surcharge and period for which such surcharge is applied and 
collected shall be determined by the subclassification plan in effect 
at the time such chargeable accident or violation of speeding 10 
miles per hour or less over the speed limit occurs. 

(d) For the purposes of subsections (b) and (c) of this section, a 
“violation of speeding 10 miles per hour or less over the speed limit” 
does not include the offense of speeding in a school zone in excess of 
the posted school zone speed limit. 

(e) Any adjustments in rates for nonfleet passenger motor vehi- 
cle insurance to offset any reduction in premium level due to the 
implementation of the provisions of this section shall be made 
through adjustments to the base rates for the affected coverages. 
Such adjustments shall be filed by the Bureau with the Commis- 
sioner in accordance with the standards and procedures of Articles 
12B and 25A of this Chapter. (1983, c. 763, s. 1; 1987, c. 864, ss. 2, 
27; c. 869, s. 8.) 


Editor’s Note. — Session Laws 1983, 
c. 763, s. 4, makes this section effective 


The Bureau shall make the filing no 
later than February 1, 1988, and such 


upon ratification. The act was ratified 
July 15, 1983. 

Repeal of Section. — Session Laws 
1987, c. 869, s. 20 makes the repeal of 
this section, by s. 8 of c. 869, effective six 
months after the date the revised sub- 
classification plan is approved by the 
Commissioner of Insurance as provided 
in s. 17 of the act. 

Session Laws 1987, c. 869, s. 17 pro- 
vides: “The North Carolina Rate Bureau 
shall file in accordance with GS. 
58-124.31, a revised subclassification 
plan to reflect the provisions of this act. 
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plan shall become effective six months 
after the date the plan is approved by 
the Commissioner. Such revised plan 
Shall apply only to new and renewal 
nonfleet private passenger motor vehicle 
insurance policies written on and after 
the effective date of the plan. With re- 
spect to any moving traffic violations 
that occur before the effective date of the 
plan, the surcharge levied under G:S. 
58-248.34(f) shall be determined by the 
revised subclassification plan. With re- 
spect to at fault accidents that occur be- 
fore the effective date of the plan, the 
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premium surcharges under the plan 
shall be determined by the subclassifica- 
tion plan in effect at the time such at 
fault accidents occur.” 

Session Laws 1987, c. 869, s. 19 con- 
tains a severability clause. 

Effect of Amendments. — Session 
Laws 1987, c. 864, ss. 2 and 27, effective 
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August 14, 1987, added the last sentence 
of subsection (b) and deleted a former 
final sentence of subsection (e), which 
read “In no event shall such adjustments 
be deemed to be changes in the total 
combined general rate level within the 
meaning of G.S. 58-124.26.” 


§ 58-31.1. Proof of loss forms required to be fur- 


nished. 


CASE NOTES 


Section places burden upon in- 
surer to provide proof of loss form to 
insured. If the insurer fails to do so, the 
insured need only provide written proof 
of the occurrence, character and extent 
of loss. Dixie Whse. v. Federal Emer- 
gency Mgt. Agency, 547 F. Supp. 81 
(M.D.N.C. 1982). 

No Conflict with Federal Rule of 
Substantial Compliance. — There is 
no conflict between the federal rule of 
substantial compliance and the North 
Carolina rule requiring proof of occur- 
rence, character and extent of loss. In 
order to substantially comply the proof 
must at least supply enough information 
to satisfy the reason behind the rule. 


Proof of loss supplies evidence of the par- 
ticulars of the occurrence and enables 
the insurer to determine its liability and 
the amount thereof. Both the federal au- 
thority and state statute promote this 
general policy. Dixie Whse. v. Federal 
Emergency Mgt. Agency, 547 F. Supp. 
81 (M.D.N.C. 1982). 

No Conflict with Federal Insur- 
ance Programs. — Federal case au- 
thority most closely addressing the issue 
of sufficiency of proof of loss under a fed- 
eral insurance program does not conflict 
with this section. Dixie Whse. v. Federal 
Emergency Mgt. Agency, 547 F. Supp. 
81 (M.D.N.C. 1982). 


§ 58-31.2: Repealed by Session Laws 1985, c. 666, s. 10, effective 
July 10, 1985. 


§ 58-34. Publication of assets and liabilities; pen- 
alty for failure. 


When any company publishes its assets, it must in the same 
connection and with equal conspicuousness publish its liabilities 
computed on the basis allowed for its annual statements; and any 
publications purporting to show its capital must exhibit only the 
amount of such capital as has been actually paid in cash. Any com- 
pany or agent thereof who violates this section shall be guilty ofa 
misdemeanor and, upon conviction, shall be punished by a fine of 
not less than five hundred dollars ($500.00) nor more than one 
thousand dollars ($1,000). (1899, c. 54, ss. 18, 96; Rev., ss. 3492, 
4812; C.S., s. 6293; 1985, c. 666, s. 14.) 


Effect of Amendments. — The 1985 
amendment, effective Oct. 1, 1985, sub- 
stituted the language beginning “who 
violates this section” and ending “one 
thousand dollars ($1,000)” for “violating 
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punished by a fine of not less than fifty 
($50.00) nor more than two hundred dol- 
lars ($200.00)” at the end of this section. 
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§ 58-39.3: Repealed by Session Laws 1985, c. 572, s. 2, effective 
October 1, 1985. 


Cross References. — See now 
§§ 58-72.1 through 58-72.3. 


§ 58-39.4: Repealed by Session Laws 1987, c. 629, s. 20, effective 
February 1, 1988. 


§ 58-40: Repealed by Session Laws 1987, c. 629, s. 20, effective 
February 1, 1988. 


§ 58-40.01: Repealed by Session Laws 1985, c. 484, s. 1, effective 
July 1, 1985. 


§§ 58-40.1 to 58-41.5: Repealed by Session Laws 1987, c. 629, 
s. 20, effective February 1, 1988. 


§ 58-42: Repealed by Session Laws 1987, c. 864, s. 72, effective 
February 1, 1988. 


§ 58-42.1. Twisting with respect to insurance poli- 
cies; penalties. 


No insurer shall make or issue, or cause to be issued, any written 
or oral statement that willfully misrepresents or willfully makes an 
incomplete comparison as to the terms, conditions, or benefits con- 
tained in any policy of insurance for the purpose of inducing or 
atempting to induce a policyholder in any way to terminate or sur- 
render, exchange, or convert any insurance policy. Any person who 
violates this section is subject to the provisions of G.S. 58-9.7, 58-37 
through 58-39, 58-42, and 58-44.4. (1961, c. 823; 1987, c. 629, s. 4; c. 
187, s. 2; c. 864, ss. 3(a), 74:) 


Editor’s Note. — Section 58-42, re- Session Laws 1987, c. 629, s. 4, effec- 
ferred to in this section, was repealed by tive February 1, 1988, deleted “or any 
Session Laws 1987, c. 864, s. 72. agent of any insurer” following “Any in- 

Effect of Amendments. — Session  surer” at the beginning of this section as 
Laws 1987, c. 864, s. 3(a), effective Au- it read prior to amendment by Session 
gust 14, 1987, substituted a reference to [Laws 1987. c. 787. s. 2. 

§ 58-9.7 for a reference to § 58-44.6 in aie otis. be 1987, G Hed a 7dr eter 


the section as it read prior to amend- : z 
ment by Session Laws 1987, c. 787, 8.2. ove sh aed mp a criti oh the 
Session Laws 1987, c. 787, s. 2, effec- 38 any insurer 1ON0W- 


ing “No insurer,” at the beginning of the 


tive November 1, 1987, rewrote this sec- : 
section. 


tion. 
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§§ 58-43 to 58-44.2: Repealed by Session Laws 1987, c. 629, s. 
20, effective February 1, 1988. 


§ 58-44.3. Discrimination forbidden. 


No co EpADY. doing the business of insurance as defined in G.S. 
58-72 shall make any discrimination in favor of any person. (1903, 
c. 488, s. 2; 1905, c. 170, s. 2; Rev., s. 4766; C.S., s. 6430; 1923, c. 4, s. 
70; 1925, c. 70, s. 6; 1945, c: 458; 1987, c. 629, s. 5.) 


Effect of Amendments. — The 1987 
amendment, effective February 1, 1988, 
rewrote this section. 


CASE NOTES 


Purpose and Applicability. — The rates contrary to the established rating 
statutory provisions which prohibit an rules applicable to the risk, and are not 
insurer or insurance agent from “dis- applicable to rate making. State ex rel. 
crimination” in setting rates for any per- Commissioner of Ins. v. North Carolina 
son are obviously designed to prohibit Rate Bureau, 75 N.C. App. 201, 331 
an insurance agent or company from  S.E.2d 124, cert. denied, 314 N.C. 547, 
charging reduced or excessive insurance 335 S.E.2d 319 (1985). 


§ 58-44.4. Revocation of license for violation; 
power of Commissioner. 


When the Commissioner has information of a violation by an 
insurance company of any of the provisions of G.S. 58-42.1, 58-44.3 
or 58-617(h), he shall immediately investigate or cause to be inves- 
tigated such violation, and if any such insurance company has vio- 
lated any of said provisions he may immediately revoke its license 
for not less than three nor more than six months for a first offense, 
and for each offense thereafter for not less than one year. For the 
purpose of enforcing the provisions of said sections the Commis- 
sioner is authorized and empowered to examine persons, administer 
oaths, and require production of papers and records. A failure or 
refusal on the part of any such insurance company, licensed to do 
business in this State, or representative thereof, to appear before 
the Commissioner when requested to do so, or to produce records 
and papers, or answer under oath, subjects such company, or repre- 
sentative, to the penalties of this section. (1903, c. 488, ss. 3, 4; Rev., 
s. 4767; C.S., s. 6481; 1945, c. 458; 1987, c. 629, s. 6; 1987 (Reg. 
Sess., 1988), c. 975, s. 12.) 


Effect of Amendments. — The 1987 ment, effective June 27, 1988, substi- 
amendment, effective February 1, 1988, tuted “58-617(h)” for “58-614(h)” near 


rewrote this section. the beginning of the section. 
The 1987 (Reg. Sess., 1988) amend- 
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§ 58-44.4A: Repealed by Session Laws, 1987, c. 629, s. 20, effec- 
tive February 1, 1988. 


§ 58-44.5: Repealed by Session Laws 1987, c. 629, s. 7, as rewrit- 
ten by c. 864, s. 48, effective February 1, 1988. 


§ 58-44.6: Repealed by Session Laws 1983, c. 416, s. 1, effective 
June 2, 1983. 


§ 58-44.7. Rebate of premiums on credit life and 
credit accident and health insurance; 
retention of funds by agent. 


It shall be unlawful for any insurance carrier, or officer, agent or 
representative of an insurance company writing credit life and 
credit accident and health insurance, as defined in G.S. 58-195.2 
and G.S. 58-254.8, or combination credit life, accident and health, 
hospitalization and disability insurance in connection with loans, to 
permit any agent or representative of such company to retain any 
portion of funds received for the payment of losses incurred, or to be 
incurred, under such policies of insurance issued by such company, 
or to pay, allow, permit, give or offer to pay, allow, permit or give, 
directly or indirectly, as an inducement to insurance, or after insur- 
ance has been effected, any rebate, discount, abatement, credit or 
reduction of the premium, to any loan agency, insurance agency or 
broker, or to any creditor of the debtor on whose account the insur- 
ance was issued, or to any person, firm or corporation which re- 
ceived a commission or fee in connection with the issuance of such 
insurance: Provided, that this section shall not prohibit the pay- 
ment of commissions to a licensed insurance agent or agency or 
limited representative on the sale of a policy of credit life and credit 
accident and health insurance, or combination credit life, accident 
and health, hospitalization and disability insurance in connection 
with loans. (1955, c. 1841, s. 1; 1987, c. 629, s. 8.) 


Effect of Amendments. — The 1987 
amendment, effective February 1, 1988, 
rewrote this section. 


§§ 58-44.8 to 58-51.4: Repealed by Session Laws 1987, c. 629, 
s. 20, effective February 1, 1988. 


§ 58-51.5. Certain insurance activities by lenders 
with customers prohibited. 


No lender shall require the purchase of insurance from such 
lender or subsidiary or affiliate of such lender as a condition to the 
making, renewing or refinancing of any loan or to the establishing 
of any of the terms or conditions of such loan. Lenders shall not 
eae organizations of the Farm Credit System. (1985, c. 679, s. 
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Editor’s Note. — Session Laws 1985, 
c. 679, s. 2 makes this section effective 
Oct. 1, 1985. 


§ 58-52. Agent, adjuster, etc., acting without a li- 
cense or violating insurance law. 


If any person shall assume to act either as principal, agent, bro- 
ker, limited representative, adjuster or motor vehicle damage ap- 
praiser without license as is required by law or, pretending to be a 
principal, agent, broker, limited representative, adjuster or licensed 
motor vehicle damage appraiser, shall solicit, examine or inspect 
any risk, or shall examine into, adjust, or aid in adjusting any loss, 
investigate or advise relative to the nature and amount of damages 
to motor vehicles or the amount necessary to effect repairs thereto, 
or shall receive, collect, or transmit any premium of insurance, or 
shall do any other act in the soliciting, making or executing any 
contract of insurance of any kind otherwise than the law permits, or 
as principal or agent shall violate any provision of law contained in 
this Chapter, the punishment for which is not elsewhere provided 
for, he shall be deemed guilty of a misdemeanor, and on conviction 
shall pay a fine of not less than one thousand dollars ($1,000) nor 
more than five thousand dollars ($5,000), or be imprisoned for not 
less than one nor more than two years, or both, at the discretion of 
the court. (1899, c. 54, s. 115; Rev., s. 3490; C.S., s. 6310; 1945, c. 
458; 1949, c. 958, s. 1; 1951, ¢.°105, s..1; 1971}. c. 757, s. 7;°1985,"c. 
666, s. 20; 1987, c. 629, s. 9.) 


Effect of Amendments. — The 1985 “five thousand dollars ($5,000)” for “five 
amendment, effective Oct. 1, 1985, sub- hundred dollars ($500.00)”. 
stituted “one thousand dollars ($1,000)” The 1987 amendment, effective Feb- 
for “one hundred dollars ($100.00)” and ruary 1, 1988, rewrote this section. 


§§ 58-52.1, 58-53: Repealed by Session Laws 1987, c. 629, s. 20, 
effective February 1, 1988. 


§§ 58-53.1 to 58-53.3: Repealed by Session Laws 1985, c. 688, 
s. 3, effective July 11, 1985. 


Cross References. — For the Sur- 
plus Lines Act, see now § 58-420 et seq. 


§ 58-54. Forms to be approved by Commissioner of 
Insurance. 


It is unlawful for any insurance company doing business in this 
State to issue, sell, or dispose of any policy, contract, or certificate, 
or use applications in connection therewith, until the forms of the 
same have been submitted to and approved by the Commissioner of 
Insurance of North Carolina, and copies filed in the Insurance De- 
partment. If a policy form filing is disapproved by the Commis- 
sioner, the Commissioner may return the filing to the filer. As used 
in this section, “policy form” includes endorsements, riders, or 
amendments to policies that have already been approved by the 
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Commissioner. (1907, c. 879; 1913, c. 139; C.S., s. 6312; 1945, ¢, 377; 
1987. Gr (b2, 8.74) 


Effect of Amendments. — The 1987 
amendment, effective August 7, 1987, 
added the last two sentences. 


ARTICLE 3A. 


Unfair Trade Practices. 


§ 58-54.1. Declaration of purpose. 
CASE NOTES 


Applied in Sharpe v. Nationwide Life Ins. Co., 74 N.C. App. 620, 330 
Mut. Fire Ins. Co., 62 N.C. App. 564,302 S.E.2d 9 (1985); Winston Realty Co. v. 
S.E.2d 893 (1983). G.H.G., Inc., 314 N.C. 90, 331 S.E.2d 677 

Cited in Pearce v. American Defender (1985). 


§ 58-54.2. Definitions. 


When used in this Article: 

(1) “Commissioner” shall mean the Commissioner of Insurance 
of this State. 

(2) “Person” shall mean any individual, corporation, associa- 
tion, partnership, reciprocal exchange, interinsurer, 
Lloyds insurer, fraternal benefit society, and any other le- 
gal entity engaged in the business of insurance, including 
agents, brokers, limited representatives, and adjusters. 
(1949 e. LEZ: "1987, cc.) 629s ee U) 


Effect of Amendments. — The 1987 inserted a reference to limited represen- 
amendment, effective February 1, 1988, tatives near the end of subdivision (2). 


§ 58-54.4. Unfair methods of competition and 


unfair or deceptive acts or practices 
defined. 


The following are hereby defined as unfair methods of competi- 
tion and unfair and deceptive acts or practices in the business of 
insurance: 

(7) Unfair Discrimination. 

a. Making or permitting any unfair discrimination be- 
tween individuals of the same class and equal expecta- 
tion of life in the rates charged for any contract of life 
insurance or of life annuity or in the dividends or 
other benefits payable thereon, or in any other of the 
terms and conditions of such contract. 

b. Making or permitting any unfair discrimination be- 
tween individuals of the same class and of essentially 
the same hazard in the amount of premium, policy 
fees, or rates charged for any policy or contract of acci- 
dent or health insurance or in the benefits payable 
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thereunder, or in any of the terms or conditions of such 

contract, or in any other manner whatever. 

c. Making or permitting any unfair discrimination be- 
tween or among individuals or risks of the same class 
and of essentially the same hazard by refusing to is- 
sue, refusing to renew, cancelling, or limiting the 
amount of insurance coverage on a property or casu- 
ee risk because of the geographic location of the risk, 
unless: 

1. The refusal or limitation is for the purpose of pre- 
serving the solvency of the insurer and is not a 
mere pretext for unfair discrimination, or 

2. The refusal, cancellation, or limitation is required 
by law. 

d. Making or permitting any unfair discrimination be- 
tween or among individuals or risks of the same class 
and of essentially the same hazard by refusing to is- 
sue, refusing to renew, cancelling, or limiting the 
amount of insurance coverage on a residential prop- 
erty risk, or the personal property contained therein, 
because of the age of the residential property, unless: 
1. The refusal or limitation is for the purpose of pre- 

serving the solvency of the insurer and is not a 
mere pretext for unfair discrimination, or 

2. The ftp cancellation, or limitation is required 

y law. 

(9) Advertising of Health, Accident or Hospitalization Insur- 
ance. — In all advertising of policies, certificates or service 
plans of health, accident or hospitalization insurance, ex- 
cept those providing group coverage, where details of bene- 
fits provided by a particular policy, certificate or plan are 
set forth in any advertising material, such advertising ma- 
terial shall contain reference to the major exceptions or 
major clauses limiting or voiding liability contained in the 
policy, certificate or plan so advertised. The references to 
such exceptions or clauses shall be printed in a type no 
smaller than that used to set forth the benefits of the pol- 
icy, certificate or plan. In all advertising of such policies, 
certificates or plans which contain a cancellation provision 
or a provision that the policies, certificates or plans may be 
renewed at the option of the company or medical service 
corporation only, such advertising material shall contain 
clear and definite reference to the fact that the policies, 
certificates or plans are cancellable or that the same may 
be renewed at the option of the company only. 

In advertising, sale, or solicitation for sale of any insur- 
ance policy represented or advertised to afford coverages 
and benefits supplemental to or in addition to Medicare 
coverage, all such advertising materials, except for adver- 
tisements which have as their objective the creation of a 
desire to inquire further about an insurance product and 
do nothing more than generally describe the product and 
invite inquiries for costs and further details of the cover- 
age, including limitations, exclusions, reductions or limita- 
tions and terms under which the policy may be continued 
in force, in whatever medium, and all solicitation and pre- 
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sentations for the sale of such policies, shall contain spe- 
cific references to major exclusions or major exceptions 
that may result in voiding liability or in a reduction of 
benefits below those primarily advertised. When such poli- 
cies contain a coordination of benefits clause whereby ben- 
efits are limited by or prorated with other outstanding cov- 
erages, such provision shall be called to the attention of 
the prospective purchaser by conspicuously printed type no 
smaller than 10 point type. When such policies are adver- 
tised to provide coverage above Medicare payments, but 
contain provisions limiting benefits to those approved for 
payment by Medicare under Part B, such limitation in ben- 
efits shall be called to the attention of the prospective pur- 
chaser regardless of the advertising medium; and when 
policies containing such provisions are delivered, there 
shall be incorporated therein the language or affixed 
thereto a sticker in conspicuously printed type no smaller 
than 10 point type stating: CAUTION: POLICY BENE- 
FITS ARE LIMITED TO THOSE APPROVED BY MEDI- 
CARE FOR PAYMENT. Any person engaged in the solici- 
tation or sale of such supplemental Medicare policies in 
this State shall, as a part of the application, determine and 
list on the application all policies of Medicare supplement 
or other health insurance currently in force that cover the 
prospective insured. In compiling such information, the 
person is entitled to rely upon information furnished by 
the prospective purchaser or insured. 

(11) Unfair Claim Settlement Practices. — Committing or per- 
forming with such frequency as to indicate a general busi- 
ness practice of any of the following: Provided, however, 
that no violation of this subsection shall of itself create any 
cause of action in favor of any person other than the Com- 
missioner: 

a. Misrepresenting pertinent facts or insurance policy pro- 
visions relating to coverages at issue; 

b. Failing to acknowledge and act reasonably promptly 
upon communications with respect to claims arising 
under insurance policies; 

c. Failing to adopt and implement reasonable standards 
for the prompt investigation of claims arising under 
insurance policies; 

d. Refusing to pay claims without conducting a reasonable 
investigation based upon all available information; 

e. Failing to affirm or deny coverage of claims within a 
reasonable time after proof-of-loss statements have 
been completed; 

f. Not attempting in good faith to effectuate prompt, fair 
and equitable settlements of claims in which liability 
has become reasonably clear; 

g. Compelling [the] insured to institute litigation to re- 
cover amounts due under an insurance policy by offer- 
ing substantially less than the amounts ultimately re- 
covered in actions brought by such insured; 

h. Attempting to settle a claim for less than the amount to 
maich ° reasonable man would have believed he was 
entitled; 
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i. Attempting to settle claims on the basis of an applica- 
tion which was altered without notice to, or knowledge 
or consent of, the insured; 

j. Making claims payments to insureds or beneficiaries not 
accompanied by [a] statement setting forth the cover- 
age under which the payments are being made; 

k. Making known to insureds or claimants a policy of ap- 
pealing from arbitration awards in favor of insureds or 
claimants for the purpose of compelling them to accept 
settlements or compromises less than the amount 
awarded in arbitration; 

1. Delaying the investigation or payment of claims by re- 
quiring an insured claimant, or the physician, of [or] 
either, to submit a preliminary claim report and then 
requiring the subsequent submission of formal proof- 
of-loss forms, both of which submissions contain sub- 
stantially the same information; 

m. Failing to promptly settle claims where liability has 
become reasonably clear, under one portion of the in- 
surance policy coverage in order to influence settle- 
ments under other portions of the insurance policy 
coverage; and 

n. Failing to promptly provide a reasonable explanation of 
the basis in the insurance policy in relation to the 
facts or applicable law for denial of a claim or for the 
offer of a compromise settlement. 

(12) Misuse of borrowers’ confidential information. Soliciting, 
accepting, or using any information from a lender concern- 
ing policies of insurance held by such lender as a mort- 
gagee of real property, except from a lender who is an 
insurer where the loan has been made by or sold or held for 
sale to such insurer. Provided, however, this subdivision 
shall not apply to the use of such information by a lender 
for the solicitation of life or accident and health insurance. 

(13) Overinsurance in Credit or Loan Transactions. — In con- 
nection with a loan or extension of credit secured by real or 
personal property or both, requiring the applicant to pro- 
cure property and casualty insurance against any one risk 
which results in coverage which exceeds the replacement 
value of the secured property at the time of the loan or 
extension of credit. In connection with a secured or 
unsecured loan or extension of credit, requiring the appli- 
cant to procure life or health insurance against any one 
risk which exceeds the amount of the loan. In connection 
with a loan secured by both real and personal aPRODEEAY, 
requiring credit property insurance, as defined in G.S. 
58-359, on the personal property. For the purposes of this 
subsection “amount of loan” shall be deemed to be the 
amount of principal and accrued interest to be paid by the 
debtor including other allowable charges. (1949, c. 1112; 
1955, c. 850,'s."3; 1967, c. 935, s. 2; 1975, c. 668; 1983, c. 
831; 1985 (Reg. Sess., 1986), c. 1027, ss. 18, 20; 1987, c. 
187,,.88..1,:.3+) 
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Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendments, it is not set out. 

Editor’s Note. — 

Session Laws 1985 (Reg. Sess., 1986), 
c. 1027, s. 57, contains a severability 
clause. 

Effect of Amendments. — The 1983 
amendment, effective July 19, 1983, 
added subdivision (12). 

The 1985 (Reg. Sess., 1986) amend- 
ment, effective September 1, 1986, 
added paragraphs (7)(c) and (7)(d), and 
rewrote the catchline and introductory 
language of subdivision (11). 


CASE 


Purpose and Applicability. — The 
statutory provisions which prohibit an 
insurer or insurance agent from “dis- 
crimination” in setting rates for any per- 
son are obviously designed to prohibit 
an insurance agent or company from 
charging reduced or excessive insurance 
rates contrary to the established rating 
rules applicable to the risk and are not 
applicable to rate making. State ex rel. 
Commissioner of Ins. v. North Carolina 
Rate Bureau, 75 N.C. App. 201, 331 
S.E.2d 124, cert. denied, 314 N.C. 547, 
335 S.E.2d 319 (1985). 

A violation of this section as a mat- 
ter of law constitutes an unfair or de- 
ceptive trade practice in violation of 
§ 75-1.1. Pearce v. American Defender 
Life Ins. Co., 316 N.C. 461, 343 S.E.2d 
174 (1986). 

A violation of this section is, as a mat- 
ter of law, a violation of § 75-1.1. North 
Carolina Chiropractic Ass’n v. Aetna 
Cas. & Sur. Co., — N.C. App. —, 365 
S.E.2d 312 (1988). 

Arbitrary Requirement of Unnec- 
essary Medical Reports. — Arbitrar- 
ily requiring, under a mortgage pay- 
ment disability policy, costly, difficult to 
obtain medical reports that are clearly 
unnecessary and serve no legitimate 
purpose, as when the insurer already 
has proof from a doctor, or the circum- 
stances clearly indicate that the in- 
sured’s disability is not episodic but will 
extend beyond the current period bene- 
fits are applied for, is an unfair trade 
practice. Douglas v. Pennamco, Inc., 75 
N.C. App. 644, 331 S.E.2d 298, cert. de- 
nied, 314 N.C. 664, 336 S.E.2d 399 
(1985). 

Monthly Proof of Disability. — The 
requirement, under a mortgage pay- 
ment disability policy, that the insured, 
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The 1987 amendment, effective No- 
vember 1, 1987, added the last para- 
graph of subdivision (9) and added sub- 
division (13). 

Legal Periodicals. — 

For note, “Bad Faith Refusal to Pay 
First-Party Insurance Claims: A Grow- 
ing Recognition of Extra-Contract Dam- 
ages,” see 64 N.C.L. Rev. 1421 (1986). 

For article, “North Carolina’s Cau- 
tious Approach Toward the Imposition of 
Extracontract Liability on Insurers for 
Bad Faith,” see 21 Wake Forest L. Rev. 
957 (1986). 


OTES 


whose injury was of uncertain duration 
and subject to improvement, submit 
proof of his disability each month bene- 
fits were applied for, did not constitute 
an unfair and deceptive trade practice. 
Douglas v. Pennamco, Inc., 75 N.C. App. 
644, 331 S.E.2d 298, cert. denied, 314 
N.C. 664, 336 S.E.2d 399 (1985). 

The average consumer would not 
have understood the below-quoted 
statement, included in a letter written 
by an employee of an insurer in response 
to an inquiry by an agent of the insured 
as to the extent of the insured’s coverage 
while he was in military service, to 
mean that the remaining exceptions to 
coverage, including an “air craft except,” 
set out in the “accidental death rider” 
would no longer be applied: “However, 
in addition to the basic policy, this acci- 
dental death rider would also be payable 
should his death occur while in the 
Armed Forces but not as a result of an 
act of war.” Pearce v. American De- 
fender Life Ins. Co., 74 N.C. App. 620, 
330 S.E.2d 9, affd in part and rev’d in 
part, 316 N.C. 461, 343 S.E.2d 174 
(1986). 

Refusal of Insurers to Cover Chiro- 
practors for Workers’ Compensation 
Purposes. — Plaintiff chiropractors, al- 
leging that defendant insurance compa- 
nies had interfered with their contrac- 
tual rights by refusing to honor em- 
ployers’ choices of chiropractors as pro- 
viders of health care treatment to em- 
ployees under the Workers’ Compensa- 
tion Act, that defendants had misrepre- 
sented to employer insureds that their 
workers’ compensation policies did not 
provide coverage for chiropractic treat- 
ment, that said misrepresentations were 
unfair and deceptive trade practices in 
violation of § 75-1.1, and that defen- 
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dants had conspired among themselves 
and with members of the medical profes- 
sion to deprive plaintiffs of business op- 
portunities by refusing to pay for chiro- 
practic services provided in compliance 
with the act, an illegal restraint of trade 
in violation of § 75-1 and federal law, 
could not maintain their action in supe- 
rior court without first seeking relief 
from the Industrial Commission. North 
Carolina Chiropractic Ass’n v. Aetna 
Cas. & Sur. Co., — N.C. App. —, 365 
S.E.2d 312 (1988), remanding case to the 
trial court for entry of an order staying 
plaintiffs’ action pending a determina- 
tion of the underlying workers’ compen- 
sation issues by the Commission. 

Failure to allege more than a sin- 
gle refusal by insurance company to 
settle a claim is fatal to a cause of ac- 
tion under subdivision (11) of this sec- 
tion. Marshburn v. Associated Indem. 
Corp., 84 N.C. App. 365, 353 S.E.2d 123, 
cert. denied, 319 N.C. 673, 356 S.E.2d 
779 (1987). 

Evidence held insufficient to show 
a violation of subsections (2) or (4) of 
this section. Dull v. Mutual of Omaha 
Ins. Co., 85 N.C. App. 310, 354 S.E.2d 
752, cert. denied, 320 N.C. 512, 358 
S.E.2d 518 (1987). 

Dismissal of Claim Upheld. — 
Where plaintiff failed to allege any facts 
supporting a violation of subdivision 
(11) of this section, and failed to plead 
that alleged violations occurred “with 


INSURANCE 


§58-54.11 


such frequency as to indicate a general 
business practice,” the court did not err 
in dismissing a claim under this section. 
Beasley v. National Sav. Life Ins. Co., 75 
N.C. App. 104, 330 S.E.2d 207, cert. 
granted, 314 N.C. 537, 335 S.E.2d 13 
(1985), cert. improvidently allowed, 316 
N.C. 372, 341 S.E.2d 338 (1986). 

Showing of Bad Faith, etc., Creates 
Jury Question on Punitive Damages. 
— Where claimant forecasts evidence 
that insurance company’s delay in pay- 
ment has no good faith basis in fact and 
is accompanied by aggravated conduct, 
the claimant is entitled to take his case 
of punitive damages to the jury. Robin- 
son v. North Carolina Farm Bureau Ins. 
Co., 86 N.C. App. 44, 356 S.E.2d 392, 
cert. granted, 320 N.C. 633, 360 S.E.2d 
93 (1987). 

Punitive Damages Not Precluded 
by Eventual Payment Where Bad 
Faith Present. — An action for puni- 
tive damages from tortious conduct of an 
insurance company is not precluded 
when the company eventually pays, if 
bad faith delay and aggravating conduct 
is present. Robinson v. North Carolina 
Farm Bureau Ins. Co., 86 N.C. App. 44, 
356 S.E.2d 392, cert. granted, 320 N.C. 
633, 360 S.E.2d 93 (1987). 

Cited in Hooper v. Liberty Mut. Ins. 
Co., 84 N.C. App. 549, 353 S.E.2d 248 
(1987); Pelican Watch v. United States 
Fire Ins. Co., — N.C. App. —, 367 S.E.2d 
351 (1988). 


§ 58-54.5. Power of Commissioner. 


CASE NOTES 


Cited in North Carolina Chiropractic 
Ass’n v. Aetna Cas. & Sur. Co., — N.C. 
App. —, 365 S.E.2d 312 (1988). 


§ 58-54.11. Penalty. 


Any person who willfully violates a cease and desist order of the 
Commissioner under G.S. 58-54.7, after it has become final, and 
while such order is in effect, shall forfeit and pay to the Commis- 
sioner for the use of the public schools of the county or counties in 
which the act or acts complained of occurred the sum of not less 
than one thousand dollars ($1,000) nor more than five thousand 
dollars ($5,000) for each violation, which if not paid shall be recov- 
ered pursuant to G.S. 58-9.7 in a civil action instituted in the name 
of the Commissioner in a court of competent jurisdiction in Wake 
County. (1949, c. 1112; 1985, c. 666, s. 21.) 
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Effect of Amendments. — The 1985 by the Commissioner not to exceed one 
amendment, effective Oct. 1, 1985, sub- _ thousand dollars ($1,000) for each viola- 
stituted “the sum of not less than one tion” and substituted “shall be recovered 
thousand dollars ($1,000) nor more than _ pursuant to G.S. 58-9.7” for “may be re- 
five thousand dollars ($5,000) for each covered.” 
violation” for “a sum to be determined 


ARTICLE 3C. 


Unauthorized Insurers. 


§ 58-54.20. Purpose of Article. 


It is the purpose of this Article to abate and prevent the practices 
of unauthorized insurers within the State of North Carolina, and to 
provide methods for effectively enforcing the laws of this State 
against such practices. The General Assembly finds that there is 
within this State a substantial amount of insurance business being 
transacted by insurers who have not complied with the laws of this 
State and have not been authorized by the Commissioner of Insur- 
ance to do business. These practices by unauthorized insurers are 
deemed to be harmful and contrary to public welfare of the citizens 
of this State. The difficulties which arise from the acts and practices 
of unauthorized insurers are compounded by the fact that such com- 
panies may be licensed in foreign jurisdictions and conduct a long- 
range business without having personal representatives or agents 
in proximity to insureds. The General Assembly further declares 
that it is a subject of vital public interest to the State that unli- 
censed and unauthorized companies have been and are now en- 
gaged in soliciting by way of direct mail and other advertising 
media, insurance risks within this State, and that such companies 
enjoy the many benefits and privileges provided by the State as 
well as the protection afforded to citizens under exercise of the 
police powers of the State, without themselves being subject to the 
laws designed to protect the insurance consuming public. The provi- 
sions of this Article are in addition to all other statutory provisions 
of this Chapter relating to unauthorized insurers and do not re- 
place, alter, modify or repeal such existing provisions. (1967, c. 909, 
s. 1; 1987, c. 864, s. 46.) 


Effect of Amendments. — The 1987 “are licensed” in the fourth sentence, 
amendment, effective August 14, 1987, and substituted “this Chapter” for 
substituted “are compounded” for “is “Chapter 58” in the last sentence. 
compounded” and “may be licensed” for 


CASE NOTES 


The purpose of §§ 58-54.20 through _nitors who travel to other states and in- 
58-54.23 is to protect unwary North Car- duce foreign sureties to bond fledgling 
olinians against the overreaching mach- North Carolina building contractors 
inations and solicitations of unautho- that have no credit of their own and that 
rized out-of-state insurers in selling in- require bonds to stay in business. Henry 
surance policies; certainly, their purpose Angelo & Sons v. Property Dev. Corp., 
is not to immunize from liability indem- 63 N.C. App. 569, 306 S.E.2d 162 (1983). 


58 


§58-54.21 INSURANCE §58-54.21 


§ 58-54.21. Transacting business without certifi- 
cate of authority prohibited; excep- 
tions. 


(a) Except as hereinafter provided, it shall be unlawful for any 
company to enter into a contract of insurance as an insurer or to 
transact insurance business in this State as set forth in G.S. 
58-54.22, without a certificate of authority issued by the Commis- 
sioner. This section shall not apply to the following acts or transac- 
tions: 

(1) The procuring of a policy of insurance upon a risk within 
this State where the applicant is unable to procure cover- 
age in the open market with admitted companies and is 
otherwise in compliance with Article 36 of this Chapter; 

(2) Contracts of reinsurance; 

(3) Transactions in this State involving a policy lawfully solic- 
ited, written and delivered outside of this State covering 
only subjects of insurance not resident, located or expressly 
to be performed in this State at the time of issuance, and 
ee transactions are subsequent to the issuance of such 
policy; 

(4) Transactions in this State involving group life insurance, 
group annuities, or group, blanket, or franchise accident 
and health insurance where the master policy of such in- 
surance was lawfully issued and delivered in a state where 
the company was authorized to transact business; 

(5) Transactions in this State involving all policies of insur- 
ance issued prior to July 1, 1967; 

(6) The procuring of contracts of insurance issued to a nuclear 
insured; 

(7) Insurance independently procured, as specified in subsec- 
tion (b) of this section. 

(b) Any person in this State may directly procure or directly re- 
new insurance with an unlicensed insurer without the involvement 
of an agent, broker, or surplus lines licensee, on a risk located or to 
be performed, in whole or in part, in this State, other than insur- 
ance procured or renewed pursuant to subsections (a)(1) through 
(a)(6) of this section. Any such person shall, within 30 days after 
the date the insurance is procured or renewed, file a written report 
with the Commissioner on forms prescribed by the Commissioner. 
The report must contain the name and address of the insured; name 
and address of the insurer; the subject of insurance; a general de- 
scription of the coverage; the amount of premium currently 
charged; and such additional information as requested by the Com- 
missioner. The report must also contain an affidavit of the insured 
that states that the full amount or kind of insurance cannot be 
obtained from insurers that are admitted to do business in this 
State; and that the insured has made a diligent search among the 
insurers that are admitted to transact and are actually writing the 
particular kind and class of insurance in this State. Gross pre- 
miums charged for such insurance, less any return premiums, are 
subject to a tax at the rate of five percent (5%). At the time of filing 
the report required by this subsection, the insured shall pay the tax 
to the Commissioner. The Commissioner has the powers specified in 
G.S. 58-438 with respect to the tax levied by this subsection. (1967, 
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c. 909, s. 1; 1971, c. 510, s. 3; 1985, c. 688, s. 2; 1987, c. 727, ss. 4, 5; 


c. 864, ss. 47, 70.) 


Effect of Amendments. — The 1985 
amendment, effective July 11, 1985, 
substituted “Article 36 of this Chapter” 
for “G.S. 58-53.1” in subdivision (1) and 
in the last paragraph. 

Session Laws 1987, c. 727, ss. 4, 5, ef- 
fective August 5, 1987, designated the 
first paragraph as subsection (a), substi- 
tuted present subdivisions (a)(6) and 
(a)(7) for a former subdivision (a)(6), 
which read “The procuring of contracts 
of insurance issued to an ‘industrial in- 


sured’ hereinafter defined, or to a nu- 
clear insured,” deleted a former second 
paragraph, defining an “industrial in- 
sured,” and added subsection (b). 
Session Laws 1987, c. 864, ss. 47 and 
70, effective August 14, 1987, deleted “of 
this Article” following “G.S. 58-54.22” 
and “of Insurance” following “Commis- 
sioner” in the introductory paragraph of 
subsection (a), and rewrote subdivision 


(a)(4). 


CASE NOTES 


The purpose of §§ 58-54.20 through 
58-54.23 is to protect unwary North Car- 
olinians against the overreaching mach- 
inations and solicitations of unautho- 
rized out-of-state insurers in selling in- 
surance policies; certainly, their purpose 
is not to immunize from liability indem- 


nitors who travel to other states and in- 
duce foreign sureties to bond fledgling 
North Carolina building contractors 
that have no credit of their own and that 
require bonds to stay in business. Henry 
Angelo & Sons v. Property Dev. Corp., 
63 N.C. App. 569, 306 S.E.2d 162 (1983). 


§ 58-54.22. Acts or transactions deemed to consti- 
tute transacting insurance business in 
this State. 


The following acts, if performed in this State, shall be included 
among those deemed to constitute transacting insurance business 
in this State: 

(1) a. Maintaining any agency or office where any acts in 
furtherance of an insurance business are transacted, in- 
cluding, but not limited to the execution of contracts of 
insurance with citizens of this or any other state; 

b. Maintaining files or records of contracts of insurance; or 

c. Receiving payments of premiums for contracts of insur- 
ance. 

(2) Likewise, any of the following acts in this State, whether 
effected by mail or otherwise by an unauthorized insurer, 
is included among those deemed to constitute transacting 
insurance business in this State: 

a. The issuance or delivery of contracts of insurance to 
residents of this State or to corporations authorized to 
do business therein; 

b. The soliciting of applications for contracts of insurance 
through the use of the United States mail or any other 
media, method or device; 

c. The collections of premiums, membership fees, assess- 
ments or other considerations for such contracts; or 

d. The transaction of any matters prior to or subsequent to 
the execution of such contracts in contemplation 
thereof or arising out of them. 

Any company violating any of the provisions of this section, by 
doing any of the foregoing acts or transactions while not authorized 


60 


§58-54.23 INSURANCE §58-54.23 


to do business within this State, shall be subject to penalty of not 
less than one thousand dollars ($1,000) nor more than five thou- 
sand dollars ($5,000) for each offense; such penalty shall be payable 
to the Commissioner of Insurance, who shall in turn forward the 
same to the county or counties wherein the violation or violations 
occur, for the use of the public schools of such county or counties: 
Provided, that each day in which a violation occurs shall constitute 
a separate offense. The Attorney General of the State of North 
Carolina at the request of and upon information from the Commis- 
sioner of Insurance shall initiate a civil action in behalf of the 
Commissioner in any county of the State wherein a violation under 
this section occurs to recover the penalty provided. Service of pro- 
cess upon the unauthorized insurer shall be had as is provided in 


G.S. 58-54.25. (1967, c. 909, s. 1; 1985, c. 666, s. 22.) 


Effect of Amendments. — The 1985 
amendment, effective Oct. 1, 1985, sub- 
stituted “one thousand dollars ($1,000)” 
for “one hundred dollars ($100.00)” and 


“five thousand dollars ($5,000)” for “one 
thousand dollars ($1,000)” in the first 
sentence of the second paragraph. 


CASE NOTES 


The purpose of §§ 58-54.20 through 
58-54.23 is to protect unwary North Car- 
olinians against the overreaching mach- 
inations and solicitations of unautho- 
rized out-of-state insurers in selling in- 
surance policies; certainly, their purpose 
is not to immunize from liability indem- 


nitors who travel to other states and in- 
duce foreign sureties to bond fledgling 
North Carolina building contractors 
that have no credit of their own and that 
require bonds to stay in business. Henry 
Angelo & Sons v. Property Dev. Corp., 
63 N.C. App. 569, 306 S.E.2d 162 (1983). 


§ 58-54.23. Validity of acts or contracts of unautho- 
rized company shall not impair obliga- 
tion of contract as to the company; 


maintenance 


of suits; right to defend. 


CASE NOTES 


The purpose of §§ 58-54.20 through 
58-54.23 is to protect unwary North Car- 
olinians against the overreaching mach- 
inations and solicitations of unautho- 
rized out-of-state insurers in selling in- 
surance policies; certainly, their purpose 
is not to immunize from liability indem- 
nitors who travel to other states and in- 
duce foreign sureties to bond fledgling 
North Carolina building contractors 
that have no credit of their own and that 
require bonds to stay in business. Henry 
Angelo & Sons v. Property Dev. Corp., 
63 N.C. App. 569, 306 S.E.2d 162 (1983). 

The phrase “action at law or in eq- 
uity” cannot be interpreted to pre- 


vent cross-claims among defendants 
sued by others. Henry Angelo & Sons 
v. Property Dev. Corp., 63 N.C. App. 
569, 306 S.E.2d 162 (1983). 

This section deprives unauthorized in- 
surers only of the right “to maintain an 
action at law or in equity” in regard to 
their prohibited business; it says noth- 
ing at all about maintaining cross- 
claims against codefendants. Henry 
Angelo & Sons v. Property Dev. Corp., 
63 N.C. App. 569, 306 S.E.2d 162 (1983). 

This section will not be extended 
beyond its express terms. Henry 
Angelo & Sons v. Property Dev. Corp., 
63 N.C. App. 569, 306 S.E.2d 162 (1983). 
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§ 58-54.24. Commissioner authorized to seek in- 
junctions against unauthorized in- 
surers. 


Whenever the Commissioner, from evidence satisfactory to him, 
has reasonable grounds for believing that any person 1s violating or 
is about to violate the provisions of G.S. 58-54.21, he may through 
the Attorney General of this State cause a complaint to be filed in 
the Superior Court of Wake County to enjoin and restrain such 
person from continuing or engaging in such violations or doing any 
act in furtherance thereof. The court shall have jurisdiction over 
the proceedings and shall have the power to make and enter an 
appropriate order or judgment granting preliminary or final injunc- 
tive relief as in its discretion is proper: Provided, however, that the 
person alleged to be in violation shall have been served with pro- 
cess as is provided in G.S. 58-54.25. (1967, c. 909, s. 1; 1987, c. 864, 
s. 61.) 


Effect of Amendments. — The 1987 
amendment, effective August 14, 1987, 
rewrote the catchline, deleted “of Insur- 
ance” following “Commissioner,” substi- 
tuted “that any person is violating” for 
“that any foreign or alien company is 
violating,” substituted “he may” for “the 
Commissioner may,” substituted “re- 
strain such person from continuing or 


strain such company from continuing 
such violations or engaging therein, or’, 
all in the first sentence, and in the sec- 
ond sentence substituted “jurisdiction 
over” for “jurisdiction of,” substituted 
“that the person alleged” for “that the 
company alleged,” and substituted “as is 
provided in G.S. 58-24.25” for “as is pro- 
vided hereinafter.” 


engaging in such violations” for “re- 


§ 58-54.25. Service of process on Secretary of State 
as agent for unauthorized company. 


(c) Upon the return to the Secretary of State of the requested 
return receipt showing delivery and acceptance of such registered 
mail, or upon the return of such registered mail showing refusal 
thereof by such unauthorized insurer, the Secretary of State shall 
note thereon the date of such return to him and shall attach either 
the return receipt or such refused mail including the envelope, as 
the case may be, to the copy of the process, notice or demand there- 
tofore retained by him and shall mail the same to the clerk of the 
court in which such action or proceeding is pending and in respect 
of which such process, notice or demand was issued. Such mailing, 
in addition to the return by the sheriff, shall constitute the due 
return required by law. The clerk of the court shall thereupon file 
the same as a paper in such action or proceeding. 

(d) Service made under this section shall have the same legal 
force and validity as if the service had been made personally in this 
State. The refusal of any such unauthorized insurer to accept deliv- 
ery of the registered mail provided for in subsection (b) of this 
section or the refusal to sign the return receipt shall not affect the 
validity of such service; and any foreign or alien insurer refusing to 
accept delivery of such registered mail shall be charged with knowl- 
edge of the contents of any process, notice or demand contained 
therein. 

(e) Whenever service of process is made upon the Secretary of 
State as herein provided the defendant unauthorized insurer shall 
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have 30 days from the date when the defendant receives or refuses 
to accept the registered mail containing the copy of the complaint 
sent as in this section provided in which to appear and answer the 
complaint in the action or proceeding so instituted. Entries on the 
defendant’s return receipt or the refused registered mail shall be 
sufficient evidence of such date. If the date of acceptance or refusal 
to accept the registered mail cannot be determined from the entries 
on the return receipt or from notations of the postal authorities on 
the envelope, then the date when the defendant accepted or refused 
to accept the registered mail shall be deemed to be the date that the 
return receipt or the registered mail was received back by the Sec- 
retary of State. 
(1967, c. 909, s. 1; 1987, c. 864, ss. 62-64.) 


Only Part of Section Set Out.— As unauthorized insurer” for “The refusal 
the rest of the section was not affected of foreign or alien insurer” at the begin- 


by the amendment, it is not set out. ning of the second sentence of subsection 

Effect of Amendments. — The 1987  (q), and substituted “the defendant un- 
amendment, effective August 14, 1987, authorized insurer” for “the defendant 
substituted “by such unauthorized in- foreign or alien insurer” near the begin- 


surer” for “by such foreign or alien in- jing of the first sentence of subsection 
surer” near the beginning of subsection (e) 


(c), substituted “The refusal of any such 


ARTICLE 4. 


Insurance Premium Financing. 


§ 58-55. Definitions. 
CASE NOTES 


Law Governing Premium Finance mium finance agreements. In re Univer- 
Agreements. — The North Carolina In- sal Motor Express, Inc., 72 Bankr. 208 
surance Premium Financing Act, gov- (Bankr. W.D.N.C. 1987). 
erns secured transactions involving pre- 


§ 58-57. Investigations; hearings. 


For the purpose of conducting investigations and holding hear- 
ings on insurance premium finance companies, the Commissioner 
shall have the same authority as that vested in him by G.S. 58-9.2 
and 58-9.7. (1963, c. 1118; 1987, c. 864, s. 3(b).) 


Effect of Amendments. — The 1987 
amendment, effective August 14, 1987, 
substituted “58-9.7” for “58-44.6.” 
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§ 58-57.3. Rebates and inducements prohibited; as- 
signment of insurance premium fi- 
nance agreements. 


CASE NOTES 


Filing Unnecessary for Initial As- 
signment of Unearned Premiums to 
Premium Finance Company. — As no 
filing is necessary for the validity of a 
subsequent assignment by the insurance 
premium finance company, no filing is 


assignment of unearned premiums to in- 
surance premium finance company, pos- 
session of the documents themselves be- 
ing all that is required. In re Universal 
Motor Express, Inc., 72 Bankr. 208 
(Bankr. W.D.N.C. 1987). 


necessary for the validity of the initial 


§ 58-60. Procedure for cancellation of insurance 
contract upon default; return of 
unearned premiums; collection of cash 
surrender value. 


When an insurance premium finance agreement contains a 
power of attorney or other authority enabling the insurance pre- 
mium finance company to cancel any insurance contract or con- 
tracts listed in the agreement, the insurance contract or contracts 
shall not be cancelled unless such cancellation is effectuated in 
accordance with the following provisions: 

(1) Not less than 10 days’ written notice be mailed to the last 
known address of the insured or insureds shown on the 
insurance premium finance agreement of the intent of the 
insurance premium finance company to cancel his or their 
insurance contract or contracts unless the defaulted in- 
stallment payment is received. A notice thereof shall also 
be mailed to the insurance agent. 

(2) After expiration of such period, the insurance premium fi- 
nance company shall mail the insurer a request for cancel- 
lation, including a copy of the power of attorney, and shall 
mail a copy of the request for cancellation to the insured at 
his last known address as shown on the insurance pre- 
mium finance agreement. 

(3) Upon receipt of a copy of such request for cancellation no- 
tice by the insurer, the insurance contract shall be can- 
celled with the same force and effect as if the aforesaid 
request for cancellation had been submitted by the insured 
himself, without requiring the return of the insurance con- 
tract or contracts. 

(4) All statutory, regulatory, and contractual restrictions pro- 
viding that the insured may not cancel his insurance con- 
tract unless he first satisfies such restrictions by giving a 
prescribed notice to a governmental agency, the insurance 
carrier, an individual, or a person designated to receive 
such notice for said governmental agency, insurance car- 
rier, or individual shall apply where cancellation is ef- 
fected under the provisions of this section. 

(5) Whenever an insurance contract is cancelled in accordance 
with this section, the insurer shall promptly return what- 
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ever gross unearned premiums are due under the contract 
to the insurance premium finance company effecting the 
cancellation for the benefit of the insured or insureds. 
Whenever the return premium is in excess of the amount 
due the insurance premium finance company by the in- 
sured under the agreement, such excess shall be remitted 
promptly to the order of the insured, subject to the mini- 
mum service charge provided for in this Article. 

(6) The provisions of this section relating to request for cancel- 
lation by the insurance premium finance company of an 
insurance contract and the return by an insurer of 
unearned premiums to the insurance premium finance 
company, also apply to the surrender by the insurance pre- 
mium finance company of an insurance contract providing 
life insurance and the payment by the insurer of the cash 
value of the contract to the insurance premium finance 
company, except that the insurer may require the surren- 
der of the insurance contract. (1963, c. 1118; 1967, c. 825; 
1969, c: 941; 1987, c. 864, s. 22.) 


Effect of Amendments. — The 1987 
amendment, effective August 14, 1987, 
deleted “or insurers” following “by the 


insurer” in subdivision (3) and deleted 
“or the insured” following “unless he” in 
subdivision (4). 


CASE NOTES 


Filing of Premium Finance Agree- 
ment Unnecessary. — Since the pur- 
pose of any filing is to give notice to 
other potential creditors, there is no 
need for notice of a premium finance 
agreement, as the debtor cannot assign 
its unearned premiums to any other par- 
ties. In re Universal Motor Express, Inc., 
72 Bankr. 208 (Bankr. W.D.N.C. 1987). 

As no filing is necessary for the valid- 
ity of a subsequent assignment by the 
insurance premium finance company, no 
filing is necessary for the validity of the 


miums to insurance premium finance 
company, possession of the documents 
themselves being all that is required. In 
re Universal Motor Express, Inc., 72 
Bankr. 208 (Bankr. W.D.N.C. 1987). 
No Requirement of Perfection of 
Right to Unearned Premiums. — Un- 
der North Carolina law, there is no re- 
quirement that any right to unearned 
premiums in a premium financing 
agreement be perfected in any manner. 
In re Universal Motor Express, Inc., 72 
Bankr. 208 (Bankr. W.D.N.C. 1987). 


initial assignment of unearned pre- 


§ 58-61. Violations; penalties. 


Any person who shall engage in the business referred to in this 
Article without first receiving a license, or who shall fail to secure a 
renewal of his license upon the expiration of the license year, or 
shall engage in the business herein referred to after the license has 
been suspended or revoked as herein provided, or who shall fail or 
refuse to furnish the information required of the Commissioner, or 
who shall willfully and knowingly enter false information on an 
insurance premium finance agreement, or who shall fail to observe 
the rules and regulations made by the Commissioner pursuant to 
this Article, shall be deemed guilty of a misdemeanor and upon 
conviction shall pay a fine of not less than one thousand dollars 
($1,000) nor more than five thousand dollars ($5,000), or be impris- 
oned, or both, at the discretion of the court. (1963, c. 1118; 1965, c. 
1040; 1985, c. 666, s. 20.) 
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Effect of Amendments. — The 1985 for “one hundred dollars ($100.00)” and 
amendment, effective Oct. 1, 1985, sub- “five thousand dollars ($5,000)” for “five 
stituted “one thousand dollars ($1,000)” hundred dollars ($500.00)”. 


ARTICLE 5D. 


License Fees and Taxes. 


§ 58-63. Schedule of fees and charges. 


The Commissioner of Insurance shall collect and pay into the 
State treasury fees and charges as follows: 

(1) For filing and examining statement preliminary to admis- 
sion, twenty dollars ($20.00); for filing and auditing an- 
nual statement, ten dollars ($10.00); for filing any other 
papers required by law, one dollar ($1.00); for each certifi- 
cate of examination, condition, or qualification of company 
or association, two dollars ($2.00); for each seal when re- 
quired, two dollars ($2.00); for filing charter and other pa- 
pers of a fraternal order, preliminary to admission, twenty- 
five dollars ($25.00). 

(1899, c. 54, ss. 50, 68, 80, 81, 82, 87, 90, 92; 1901, c. 391, s. 7; c. 
706, s. 2; 1903, c. 438, ss. 7, 8; c. 536, s. 4; cc. 680, 774; 1905, c. 588, 
s. 68; Rev., s. 4715; 1913, c. 140, s. 1; 1919, c. 186, s. 6; C.S., s. 6318; 
1921, c. 218; 1935, c. 334; 1939, c. 158, s. 208; 1945, c. 386; 1947, c. 
721; 1957, cc. 133, 1047; 1959, c. 911; 1963, c. 692; 1977, c. 376, s. 2; 
c. 802, s. 50; 1983, c. 790, s. 6.) 


Only Part of Section Set Out.— As amendment, effective July 1, 1983, sub- 
the rest of the section was not affected stituted “two dollars ($2.00)” for “one 
by the amendment, it is not set out. dollar ($1.00)” following “for each seal 

Effect of Amendments. — The 1983 when required” in subdivision (1). 


§ 58-66. Licenses run from July 1; pro rata pay- 
ment. 


The license required of insurance companies shall continue for 
the next ensuing 12 months after July 1 of each year, unless re- 
voked as provided in this Chapter; but the Commissioner of Insur- 
ance may, when the annual license tax exceeds twenty-five dollars 
($25.00), receive from applicants after July 1 so much of the license 
fee required by law as may be due pro rata for the remainder of the 
year, beginning with the first day of the current month. Application 
for renewal of the company license must be submitted on or before 
the first day of March on a form to be supplied by the Commissioner 
of Insurance. Upon satisfying himself that the company has met all 
requirements of law and appears to be financially solvent he shall 
forward renewal license to the company. Any company which does 
not qualify for renewal license before July 1 shall cease to do busi- 
ness in the State of North Carolina as of July 1, unless license is 
sooner revoked by the Commissioner. 

Before issuing any license for the year, beginning July 1, 1955, 
the Commissioner shall collect, in addition to the annual license 
fee, a pro rata fee for the three months of April, May and June, 
1955, collection of which fee shall extend licenses expiring April 1, 
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1955, until July 1, 1955, if accepted by the Commissioner of Insur- 
ance. 

Nothing contained in this section shall be interpreted as applying 
to licenses issued to individual representatives of insurance compa- 
nies. (1899, c. 54, s. 78; Rev., s. 4718; C.S., s. 6321; 1955, c. 179, s. 1; 
1987, c. 629, s. 16.) 


Effect of Amendments. — The 1987 which licenses shall run from April 1:of 
amendment, effective February 1, 1988, each year” at the end of the final para- 
deleted “as listed in G.S.105-228.7, graph. 


§ 58-67: Repealed by Session Laws 1987, c. 629, s. 20, effective 
February 1, 1988. 


§ 58-68. Policyholders to furnish information. 


To enable the Commissioner of Insurance the better to enforce 
the payment of the taxes imposed by this Chapter and by G.S. 
105-228.5 every corporation, firm, or individual doing business in 
the State shall, upon demand of the Commissioner, furnish to him, 
upon blanks to be provided by him, a statement of the amount of all 
insurance held by them, giving the name of the company, number, 
and amount of policies and the premiums paid on each, and such 
other information as the Commissioner calls for, or shall file an 
affidavit with the Commissioner that all their insurance is placed 
im companies licensed to do business in this State. (1899, c. 54, s. 79; 
1901, c. 391, s. 7; 1903, c. 438, s. 8; Rev., s. 4720; C.S., s. 6323; 1987, 
c. 864, s. 38.) 


Effect of Amendments. — The 1987 
amendment, effective August 14, 1987, 
substituted “105-228.5” for “105-121.” 


SUBCHAPTER II. INSURANCE COMPANIES. 


ARTICLE 6. 


General Domestic Companies. 


§ 58-72. Kinds of insurance authorized. 


The kinds of insurance which may be authorized in this State, 
subject to the other provisions of this Chapter, are set forth in the 
following paragraphs. Except to the extent an insurer participates 
in a risk sharing plan under Article 37 of this Chapter, nothing 
herein contained shall require any insurer to insure every kind of 
risk which it is authorized to insure. Except to the extent an in- 
surer participates in a risk sharing plan under Article 37 of this 
Chapter no insurer may transact any other business than that spec- 
ified in its charter and articles of association. The power to do any 
kind of insurance against loss of or damage to property shall in- 
clude the power to insure all lawful interests in such property and 
to insure against loss of use and occupancy, rents and profits result- 
ing therefrom; but no kind of insurance shall be deemed to include 
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life insurance or insurance against legal liability for personal in- 

jury or death unless specified herein. In addition to any power to 

engage in any other kind of business than an insurance business 

which is specifically conferred by the provisions of this Chapter, 

any insurer authorized to do business in this State may engage 1n 

such other kind or kinds of business to the extent necessarily or 

properly incidental to the kind or kinds of insurance business which 

it is authorized to do in this State. Each of the following paragraphs 

indicates the scope of the kind of insurance business specified 
therein: 

(22) “Miscellaneous insurance,’ meaning insurance against 

any other casualty authorized by the charter of the com- 

pany, not included in subdivisions (1) to (21) inclusive of 

this section, which is a proper subject of insurance. (1899, 

c. 54, ss. 24, 26; 1903, c. 438, s. 1; Rev., s. 4726; 1911, c. 

111,,s..1;.C.S., s..63827; 1945, c..386; 1947) c. 72191953..c: 

992; 1967, c. 624, s. 1; 1969, c. 616, s. 1; 1979, c. 714, s. 2; 

1986, Ex. Sess., c. 7, ss. 2, 3; 1987, c. 864, ss. 39, 40.) 


Only Part of Section Set Out.— As Extra Session, c. 7 is a severability 
the rest of the section was not affected clause. 
by the amendment, it is not set out. Effect of Amendments. — The 1986 

Editor’s Note. — Session Laws 1986, Extra Session amendment, effective 
Extra Session, c. 7, s. 138 makes the act February 18, 1986, rewrote the second 
effective upon ratification. Section 13 sentence of the introductory paragraph, 
further provides: “Within 30 days after which formerly read “Nothing herein 
the effective date of this act the boards contained shall require any insurer to 
of directors of the FAIR Plan and the insure every kind of risk which it is au- 
Beach Plan shall each submit a revised __ thorized to insure,” and rewrote the sec- 
plan of operation for approval by the ond sentence of subdivision (22), which 
Commissioner in accordance with G.S. formerly read “No corporation so formed 
58-173.21(b) and G.S. 58-173.7, respec- may transact any other business than 
tively.” The act was ratified on February that specified in its charter and articles 
18, 1986. of association.” 

A further provision of Session Laws The 1987 amendment, effective Au- 
1986, Extra Session, c. 7,s. 13 provided gust 14, 1987, inserted the third sen- 
that the act would expire on June 30, tence of the introductory paragraph, and 
1988. However, this provision was de- deleted a former second sentence of sub- 
leted by Session Laws 1987, c. 731, 8.1. division (22), relating to the transaction 

Section 12 of Session Laws 1986, of other business. 


CASE NOTES 


No public policy of this state pre- ton or gross acts. Mazza v. Medical Mut. 
cludes liability insurance coverage Ins. Co., 311 N.C. 621, 319 S.E.2d 217 
for punitive damages in medical mal- (1984). 


practice cases. This section appears to A contract to pay on behalf of its in- 
authorize insurers to provide coverage sured “... all sums which the insured 
for punitive damages. The modern trend shall become legally obligated to pay as 
and better reasoned decisions in other damages...” as part of a physician’s lia- 


jurisdictions are to the effect that it is bility insurance policy is so broad that it 
not against public policy to insure must be interpreted to provide coverage 
against punitive damages. Thus, in for punitive damages for medical mal- 
North Carolina, punitive damages may _ practice. Mazza v. Medical Mut. Ins. Co., 
be awarded in negligence cases for wan- 311 N.C. 621, 319 S.E.2d 217 (1984). 
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§ 58-72.1. Credit allowed a domestic ceding in- 
surer. 


(a) As used in this section, in G.S. 58-72.2, and in G.S. 58-72.3: 
(1) “Insurer” includes an underwriting member of an insur- 
ance exchange. 
(2) “Liability” includes all reserves. 
(3) “Same standards of solvency” means, at a minimum, the 
capital and surplus requirements applicable to a domestic 
insurer transacting the same lines of insurance or reinsur- 


ance. 

(b) Credit for reinsurance shall be allowed a domestic ceding in- 
surer as either an asset or a deduction from liability on account of 
reinsurance ceded only when: 

(1) The reinsurance is ceded to an assuming insurer that is 
licensed to transact insurance or reinsurance or otherwise 
accredited as a reinsurer in this State; or licensed in at 
least one state that employs standards regarding credit for 
reinsurance substantially similar to those applicable un- 
der this subsection and the assuming insurer conforms to 
the same standards of solvency that would be required of 
the insurer if it were licensed in this State; or 

(2) The reinsurance is ceded to an assuming insurer that main- 
tains a trust fund in a United States bank or trust com- 
pany for the payment of the valid claims of its United 
States policyholders and ceding insurers and their assigns 
and successors in interest. To enable the Commissioner to 
determine the sufficiency of the trust fund, the assuming 
insurer shall annually report to the Commissioner infor- 
mation substantially the same as that required to be re- 
ported by licensed insurers on the National Association of 
Insurance Commissioners annual statement form. In the 
case of a single assuming insurer, the trust shall consist of 
a trusteed account representing the assuming insurer’s lia- 
bilities attributable to business written in the United 
States and, in addition, shall include a trusteed surplus of 
not less than twenty million dollars ($20,000,000). In the 
case of a group of individual unincorporated underwriters, 
the trust shall consist of a trusteed account representing 
the group’s liabilities attributable to business written in 
the United States and, in addition, shall include a trusteed 
surplus of not less than one hundred million dollars 
($100,000,000); and the group shall make available to the 
Commissioner an annual certification of the solvency of 
each underwriter by the group’s domiciliary regulator and 
its independent public accountants. This trust shall be es- 
tablished in a form approved by the Commissioner in a 
United States bank or trust company that is a member of 
the Federal Reserve System. The trust instrument shall 
provide that contested claims shall be valid and enforce- 
able upon the final order of any court of competent jurisdic- 
tion in the United States. The trust shall vest legal title to 
its assets in the trustees of the trust for its United States 
policyholders and ceding insurers and their assigns and 
successors in interest. The trust and the assuming insurer 
shall be subject to examination as determined by the Com- 
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missioner. The trust described in this subdivision must 
remain in effect for as long as the assuming insurer has 
outstanding obligations due under the reinsurance agree- 
ments subject to the trust. 

No later than February 28 of each year the trustees of 
the trust shall report to the Commissioner in writing, set 
forth the balance of the trust, and list the trust’s invest- 
ments at the preceding year’s end; and shall certify the 
date of termination of the trust, if so planned, or certify 
that the trust shall not expire prior to the following De- 
cember 31; or 

(3) The reinsurance is ceded to an assuming insurer not meet- 
ing the requirements of subdivisions (1) or (2) of this sub- 
section, but only with respect to the insurance of risks 
located in jurisdictions other than the United States where 
such reinsurance is required by applicable law or regula- 
tion of that jurisdiction; and 

(4) The reinsurance is documented by a policy, certificate, 
treaty, or other form of agreement that is properly exe- 
cuted by an authorized officer of the assuming insurer. In 
the event that the reinsurance is ceded through an under- 
writing manager or agent, the manager or agent shall pro- 
vide to the domestic ceding insurer evidence of his author- 
ity to assume reinsurance for and on behalf of the assum- 
ing insurer. The evidence shall consist of either an accept- 
able letter of authority executed by an authorized officer of 
the assuming insurer or a copy of the actual agency agree- 
ment between the underwriting manager or agent and the 
assuming insurer; and the evidence shall be specific as to 
the classes of business within the authority and as to the 
term of the authority. 

(c) If the assuming insurer is not licensed or accredited to trans- 
act insurance or reinsurance in this State, the credit permitted by 
subdivisions (b)(1) and (b)(2) of this section shall not be allowed 
unless the assuming insurer agrees in the reinsurance agreements: 

(1) That in the event of the failure of the assuming insurer to 
perform its obligations under the terms of the reinsurance 
agreement, the assuming insurer, at the request of the 
ceding insurer, will submit to the jurisdiction of any court 
of competent jurisdiction in any state of the United States, 
will comply with all requirements necessary to give that 
court jurisdiction, and will abide by the final decision of 
that court, or of any appellate court in the event of an 
appeal; and 

(2) That the assuming insurer will designate the Commis- 
sioner as its true and lawful attorney upon whom may be 
served any lawful process in any action, suit, or proceeding 
instituted by or on behalf of the ceding company. 

This subsection shall not conflict with the obligation of parties to 
a reinsurance agreement to arbitrate their disputes, if such an obli- 
gation is created in the agreement. (1985, c. 572, s. 1.) 


Editor’s Note. — Session Laws 1985, 
c. 572, s. 5 makes this section effective 
Oct. 1, 1985. 
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§ 58-72.2. Reduction from liability for reinsurance 
ceded to an assuming insurer. 


A reduction from liability for reinsurance ceded to an assuming 
insurer that does not meet the requirements of G.S. 58-72.1 shall be 
allowed in an amount that does not exceed the liabilities carried by 
the ceding insurer for funds held by or on behalf of the ceding 
insurer, including funds held in trust for the ceding insurer, under 
a reinsurance contract with the assuming insurer as security for 
the payment of obligations under the contract, if that security is 
held in the United States subject to withdrawal solely by, and un- 
der the exclusive control of, the ceding insurer; and, in the case of a 
trust, held in a United States bank or trust company that is a 
member of the Federal Reserve System. This security may be in the 
form of: 

(1) Cash; 

(2) Securities that are listed by the Securities Valuation Office 
of the National Association of Insurance Commissioners 
and that are qualified as admitted assets; 

(3) Clean, irrevocable, unconditional letters of credit, issued or 
confirmed by a bank or trust company that is a member of 
the Federal Reserve System; or 

(4) Any other form of security that is acceptable to the Com- 
missioner. (1985, c. 572, s. 1.) 


Editor’s Note. — Session Laws 1985, 
c. 572, s. 5 makes this section effective 
Oct. 1, 1985. 


§ 58-72.3. Insolvency of ceding insurer; exceptions. 


No credit shall be allowed, as an admitted asset or as a deduction 
from liability, to any ceding insurer for reinsurance, unless the 
reinsurance is payable by the assuming insurer, on the basis of 
claims allowed against the ceding insurer under the contract or 
contracts reinsured without diminution because of the insolvency of 
the ceding insurer, directly to the ceding insurer or to its domicili- 
ary receiver except (1) where the contract specifically provides for 
another payee of the reinsurance in the event of the insolvency of 
the ceding insurer or (2) where the assuming insurer, with the 
consent of the direct insured or insureds, has assumed the policy 
obligations of the ceding insurer as direct obligations of the assum- 
ing insurer to the payees under the policies and in substitution of 
the obligations of the ceding insurer to the payees. (1985, c. 572, s. 
1.) 


Editor’s Note. — Session Laws 1985, 
c. 572, s. 5 makes this section effective 
Oct. 1, 1985. 
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§ 58-73. Manner of creating such corporations. 


The procedure for organizing such corporations is as follows: The 
proposed incorporators, not less than 10 in number, a majority of 
whom must be residents of the State, shall subscribe articles of 
association setting forth their intention to form a corporation; its 
proposed name, which must not so closely resemble the name of an 
existing corporation doing business under the laws of this State as 
to be likely to mislead the public, and must be approved by the 
Commissioner of Insurance; the class of insurance it proposes to 
transact and on what business plan or principle; the place of its 
location within the State, and if on the stock plan, the amount of its 
capital stock. The words “insurance company,” “insurance associa- 
tion,” or “insurance society” or “life” or “casualty” or “indemnity,” 
or an acceptable alternative approved by the Commissioner, must 
be a part of the title of any such corporation; and also the word 
“mutual,” if it is organized upon the mutual principle. The certifi- 
cate of incorporation must be subscribed and sworn to by the incor- 
porators before an officer authorized to take acknowledgment of 
deeds, who shall forthwith certify the certificate of incorporation, as 
so made out and signed, to the Commissioner of Insurance of the 
State at his office in the City of Raleigh. The Commissioner of 
Insurance shall examine the certificate, and if he approves of it and 
finds that the requirements of the law have been complied with, 
shall certify such facts, by certificate on such articles, to the Secre- 
tary of State. Upon the filing in the office of the Secretary of State 
of the certificate of incorporation and attached certificates, and the 
payment of a charter fee in the amount required for private corpo- 
rations, and the same fees to the Secretary of State, the Secretary of 
State shall cause the certificate and accompanying certificates to be 
eae ae in his office, and shall issue a certificate in the following 
orm: 

Be it known that, whereas (here the names of the subscribers to 
the articles of association shall be inserted) have associated them- 
selves with the intention of forming a corporation under the name 
of (here the name of the corporation shall be inserted), for the pur- 
pose (here the purpose declared in the articles of association shall 
be inserted), with a capital (or with a permanent fund) of (here the 
amount of capital or permanent fund fixed in the articles of associa- 
tion shall be inserted), and have complied with the provisions of the 
statute of this State in such case made and provided, as appears 
from the following certified articles of association: (Here copy arti- 
cles of association and accompanying certificates). Now, therefore, I 
(here the name of the Secretary shall be inserted), Secretary of 
State, hereby certify that (here the names of the subscribers to the 
articles of association shall be inserted), their associates and succes- 
sors, are legally organized and established as, and are hereby made, 
an existing corporation under the name of (here the name of the 
corporation shall be inserted), with such articles of association, and 
have all the powers, rights, and privileges and are subject to the 
duties, liabilities, and restrictions which by law appertain thereto. 

Witness my official signature hereunto subscribed, and the seal 
of the State of North Carolina hereunto affixed, this the ........ day 
Olrnc.. , In the year ...... (in these blanks the day, month, and 
year of execution of this certificate shall be inserted; and in the case 
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of purely mutual companies, so much as relates to capital stock 
shall be omitted). 

The Secretary of State shall sign the certificate and cause the 
seal of the State to be affixed to it, and such certificate of incorpora- 
tion and certificate of the Secretary of State has the effect of a 
special charter and is conclusive evidence of the organization and 
establishment of the corporation. The Secretary of State shall also 
cause a record of his certificate to be made, and a certified copy of 
this record may be given in evidence with the same effect as the 
original certificate. (1899, c. 54, s. 25; 1903, c. 438, ss. 2, 3; Rev., s. 
4727; C.S., s. 6328; 1957, c. 98; 1987 (Reg. Sess., 1988), c. 975, s. 15.) 


Effect of Amendments. — The 1987 missioner” in the second sentence of the 
(Reg. Sess., 1988) amendment, effective first paragraph, and in that sentence 
June 27, 1988, inserted “or an accept- substituted a semicolon for a comma fol- 
able alternative approved by the Com- lowing “corporation.” 


§ 58-75.1. Maintenance and removal of records and 
assets. 


(a) Every domestic insurer that has its home or principal office in 
a location outside this State shall nevertheless maintain an office 
or offices in this State and keep therein for such period as the 
Commissioner may by regulation require complete records of its 
assets, transactions, and affairs, specifically including: 

(1) Financial records; 

(2) Corporate records; 

(3) Reinsurance document; 

(4) Access to all accounting transactions and access in this 
State, upon demand by the Commissioner, to all original 
accounting documents; 

(5) Claim files; and 

(6) Payment of claims, in accordance with such methods and 
systems as are customary or suitable as to the kind or 
kinds of insurance transacted. 

(b) Every domestic insurer that has its home or principal office in 
a location outside this State shall have and maintain its assets in 
this State, except as to: 

(1) Real property and personal property appurtenant thereto 
lawfully owned by the insurer and located outside this 
State; and 

(2) Such property of the insurer as may be customary, neces- 
sary, and convenient to enable and facilitate the operation 
of its branch offices, regional home offices, and operations 
offices, located outside this State as referred to in G.S. 
58-75.2. 

(c) The removal from this State of all or a material part of the 
records or assets of a domestic insurer that has its home or princi- 
pal office outside this State except pursuant to a plan of merger or 
consolidation approved by the Commissioner under or for such rea- 
sonable purposes and periods of time as may be approved by the 
Commissioner in writing in advance of such removal, or conceal- 
ment of such records or assets or material pert thereof from the 
Commissioner is prohibited. Any person who, without the prior 
approval of the Commissioner, removes or attempts to remove such 
records or assets or such material part thereof from the office or 
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offices in which they are required to be kept and maintained under 
subsection (a) of this section or who conceals or attempts to conceal 
such records from the Commissioner, in violation of this subsection, 
shall be guilty of a Class J felony. Upon any removal or attempted 
removal of such records or assets or upon retention of such records 
or assets or material part thereof outside this State, beyond the 
period therefor specified in the consent of the Commissioner under 
which consent the records were so removed thereat, or upon con- 
cealment of or attempt to conceal records or assets in violation of 
this section, the Commissioner may institute delinquency proceed- 
ings against the insurer pursuant to the provisions of Article 17A of 
this Chapter. 

(d) This section is subject to the exceptions provided for in G.S. 
58-75.2. (1985 (Reg. Sess., 1986), c. 1013, s. 7.) 


Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 1013, s. 18, makes 
this section effective October 1, 1986. 


§ 58-75.2. Exceptions to requirements of GS. 
58-75.1. 


The provisions of G.S. 58-75.1 shall not be deemed to prohibit or 
prevent an insurer from: 

(1) Establishing and maintaining branch offices or regional 
home offices in other states where necessary or convenient 
to the transaction of its business and keeping therein the 
detailed records and assets customary and reasonably nec- 
essary for the servicing of its insurance in force and affairs 
in the territory served by such an office, as long as such 
records and assets are made readily available at such office 
for examination by the Commissioner at his request. 

(2) Having, depositing, or transmitting funds and assets of the 
insurer in or to jurisdictions outside this State as required 
by other jurisdictions as a condition of transacting insur- 
ance in such jurisdictions reasonably and customarily re- 
quired in the regular course of its business. 

(3) Establishing and maintaining its principal operations of- 
fices, its usual operations records, and such of its assets as 
may be necessary or convenient for the purpose, in another 
state in which the insurer is authorized to transact insur- 
ance in order that general administration of its affairs may 
be combined with that of an affiliated insurer or insurers, 
but subject to the following conditions: 

a. That the Commissioner consents in writing to such re- 
moval of offices, records, and assets from this State 
upon evidence satisfactory to him that the same will 
facilitate and make more economical the operations of 
the insurer, and will not unreasonably diminish the 
service or protection thereafter to be given the in- 
surer’s policyholders in this State and elsewhere; 

b. That the insurer will continue to maintain in this State 
its principal corporate office or place of business, and 
maintain therein available to the inspection of the 
Commissioner complete records of its corporate pro- 
ceedings and a copy of each financial statement of the 
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insurer current within the preceding five years, in- 
cluding a copy of each interim financial statement pre- 
pared for the information of the insurer’s officers or 
directors; 

c. That, upon the written request of the Commissioner, the 
insurer will with reasonable promptness produce at its 
principal corporate offices in this State for examina- 
tion or for subpoena, its records or copies thereof rela- 
tive to a particular transaction or transactions of the 
insurer as designated by the Commissioner in his re- 
quest; and 

d. That if at any time the Commissioner finds that the 
conditions justifying the maintenance of such offices, 
records, and assets outside of this State no longer 
exist, or that the insurer has willfully and knowingly 
violated any of the conditions stated in sub-subdivi- 
sions b. and c., the Commissioner may order the return 
of such offices, records, and assets to this State within 
such reasonable time, not less than six months, as may 
be specified in the order; and that for failure to comply 
with such order, as thereafter modified or extended, if 
any, the Commissioner shall suspend or revoke the 
insurer’s certificate of authority. 

(4) Placing its investment assets in one or more custodial ac- 
counts inside or outside of this State with banks, trust 
companies, or other similar institutions pursuant to custo- 
dial agreements approved by the Commissioner. 

(5) Permitting policyholder and certificate holder records and 
claims and other information to be kept and maintained by 
agents, general agents, third-party administrators, credi- 
tors, employers, associations, and others in the ordinary 
course of business in a manner customary or suitable to 
the kind or kinds of insurance transacted; provided, how- 
ever, that the insurer shall, upon reasonable notice, make 
available to the Commissioner or his designee any records 
or other information permitted by this subsection to be 
maintained outside this State. (1985 (Reg. Sess., 1986), c. 
1013, s. 7.) 


Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 1013, s. 18, makes 
this section effective October 1, 1986. 


§ 58-75.3. Approval as a domestic insurer. 


Any insurer that is organized under the laws of any other state 
and is licensed to transact the business of insurance in this State 
may become a domestic insurer by (i) complying with laws and 
regulations regarding the organization and licensing of a domestic 
insurer of the same type; (ii) designating its principal place of busi- 
ness at a place in this State; and (iii) obtaining the approval of the 
Commissioner. Such domestic insurer shall be entitled to like cer- 
tificates of authority to transact business in this State and shall be 
subject to the authority and jurisdiction of this State. Articles of 
Incorporation of such domestic insurer may be amended to provide 
that the corporation is a continuation of the corporate existence of 
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the original foreign corporation through adoption of this State as its 
corporate domicile and that the original date of incorporation in its 
original domicilliary state is the date of incorporation of such do- 
mestic insurer. (1987, c. 752, s. 10.) 


Editor’s Note. — Session Laws 1987, upon ratification. The act was ratified 
c. 752, s. 21 makes this section effective August 7, 1987. 


§ 58-75.4. Conversion to foreign insurer. 


Any domestic insurer may, upon the approval of the Commis- 
sioner, transfer its domicile to any other state in which it is licensed 
to transact the business of insurance. Upon such a transfer such 
insurer shall cease to be a domestic insurer and shall be licensed in 
this State, if qualified, as a foreign insurer. The Commissioner 
shall approve any such proposed transfer unless he determines that 
such transfer is not in the interest of the policyholders of this State. 
(1987, c. 752, s. 10.) 


Editor’s Note. — Session Laws 1987, upon ratification. The act was ratified 
c. 752, s. 21 makes this section effective August 7, 1987. 


§ 58-75.5. Effects of redomestication. 


The certificate of authority, agent appointments and licenses, 
rates, and other items that the Commissioner authorizes or grants, 
in his discretion, that are in existence at the time any insurer 
licensed to transact the business of insurance in this State transfers 
its corporate domicile to this or any other state by merger, consoli- 
dation, or any other lawful method, shall continue in full force and 
effect upon such transfer if such insurer remains duly licensed to 
transact the business of insurance in this State. All outstanding 
policies of any transferring insurer shall remain in full force and 
effect and need not be endorsed as to any new name of the insurer 
or its new location unless so ordered by the Commissioner. Every 
transferring insurer shall file new policy forms with the Commis- 
sioner on or before the effective date of the transfer, but may use 
existing policy forms with appropriate endorsements if allowed by, 
and under such conditions as approved by, the Commissioner: Pro- 
vided, however, every such transferring insurer shall (i) notify the 
Commissioner of the details of the proposed transfer and (ii) 
promptly file any resulting amendments to corporate documents 
ha or required to be filed with the Commissioner. (1987, c. 752, s. 


Editor’s Note. — Session Laws 1987, upon ratification. The act was ratified 
c. 752, s. 21 makes this section effective August 7, 1987. 
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§ 58-77. Amount of capital and/or surplus re- 
quired; impairment of capital or sur- 
plus. 


The amount of capital and/or surplus requisite to the formation 
and organization of companies under the provisions of this Chapter 
shall be as follows: 

(5) Mutual Fire and Marine Companies. 

a. Limited assessment companies. — A limited Meee sticnt. 
mutual company may be organized in the manner pre- 
scribed in this Chapter and licensed to do one or more 
kinds of insurance specified in subdivisions (4), (5), (6), 
(7), (8), (11), (12), (19), (20), (21) and (22) of G.S. 58-72 
only when it has no less than five hundred thousand 
dollars ($500,000) of insurance in not fewer than 500 
separate risks subscribed with a paid-in initial surplus 
of at least three hundred thousand dollars ($300,000), 
which surplus shall at all times be maintained. The 
assessment liability of a policyholder of a company 

- organized in accordance with the provisions of this 
paragraph shall not be limited to less than five annual 
premiums provided, such limited assessment company 
may reduce the assessment liability of its policy- 
holders from five annual premiums as set out herein to 
one additional annual premium when the free surplus 
of such company amounts to not less than three hun- 
dred thousand dollars ($300,000), which surplus shall 
at all times be maintained. 

b. Assessable mutual companies. — An assessable mutual 
company may be organized in the manner prescribed 
in this Chapter and licensed to do one or more of the 
kinds of insurance specified in subdivisions (4), (5) and 
(6) of G.S. 58-72 (fire, miscellaneous property and 
water damage), with an unlimited assessment liability 
of its policyholders only when it shall have not less 
than five hundred thousand dollars ($500,000) of in- 
surance in not fewer than 500 separate risks sub- 
scribed with a paid-in initial surplus equal to twice the 
amount of the maximum net retained liability under 
the largest policy of insurance issued by such com- 
pany; but not less than sixty thousand dollars 
($60,000) which surplus shall at all times be main- 
tained. Provided such company, when its charter so 
permits, in addition may be licensed to do one or more 
of the kinds of insurance specified in subdivisions (7), 
(8), (11), (12), (19), (20), (21) and (22) of G.S. 58-72, 
with an unlimited assessment liability of its policy- 
holders, when its free surplus amounts to not less than 
sixty thousand dollars ($60,000), which surplus shall 
at all times be maintained. 

c. Nonassessable mutual companies. — A nonassessable 
mutual company may be organized in the manner pre- 
scribed in this Chapter and licensed to do one or more 
of the kinds of insurance specified in subdivisions (4), 
(5), (6), (7), (8), (11), (12), (19), (20), (21) and (22) of 
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G.S. 58-72 and may be authorized to issue policies un- 
der the terms of which a policyholder is not liable for 
any assessments in addition to the premium set out in 
the policy only when it shall have not less than five 
hundred thousand dollars ($500,000) of insurance in 
not fewer than 500 separate risks subscribed with a 
paid-in initial surplus of not less than eight hundred 
thousand dollars ($800,000), which surplus shall at all 
times be maintained. 

d. Town or county mutual insurance companies. — A town 
or county mutual insurance company with unlimited 
assessment liability may be organized in the manner 
prescribed in this Chapter and licensed to do the kinds 
of insurance specified in subdivision (4) of G.S. 58-72 
(fire) only when it shall have not less than fifty thou- 
sand dollars ($50,000) of insurance in not fewer than 
50 separate risks subscribed with a paid-in initial sur- 
plus of not less than fifteen thousand dollars ($15,000), 
which surplus shall at all times be maintained. A town 
or county mutual insurance company may, in addition 
to writing the business specified in subdivision (4) of 
G.S. 58-72 (fire insurance), cover in the same policy 
the hazards usually insured against under an ex- 
tended coverage endorsement when such company has 
and at all times maintains in addition to the surplus 
hereinbefore required, an additional surplus of not less 
than twenty-five thousand dollars ($25,000) or not less 
than an amount equivalent to one percent (1%) of the 
total amount of net retained insurance in force, which- 
ever is the larger sum: Provided, that such company 
may not operate in more than five counties in this 
State that are adjacent to the county in which its home 
office is located. 

(9) Time for Compliance. — Any domestic, foreign or alien 
company licensed to do business in North Carolina prior to 

July 1, 1979, shall be permitted to continue to do the same 

kinds of business which it was authorized to do on such 

date without being required to increase its capital and/or 
surplus, provided however, such insurers shall increase the 
capital and surplus requirements to the amounts set forth 
in this section G.S. 58-77 on or before July 1, 1987, but the 
requirements of this section as to capital and surplus shall 
apply to such companies as a prerequisite to writing addi- 
tional lines of business, and to such companies as a prereq- 

ae to commencing business if unlicensed prior to July 1, 

(1899, c. 54, s. 26; 1903, c. 438, s. 4; Rev., s. 4729; 1907, c. 1000, s. 
0; 1913, c. 140, s. 2; C.S., s. 6332; 1929, c. 284, s. 1; 1945, c. 386; 
1947, c. 721; 1963, c. 943; 1965, c. 947; 1967, c. 300; 1971, c. 536; 
1973, c. 686; 1979, c. 421, s. 1; 1983, c. 472; 1985, c. 666, s. 75; 1985 
(Reg. Sess., 1986), c. 1013, s. 10.) 


Only Part of Section Set Out. — As © stituted “July 1, 1985” for “July 1, 1983” 
the rest of the section was not affected near the middle of subdivision (9). 
by the amendments, it is not set out. The 1985 amendment, effective July 
Effect of Amendments. — The 1983 10, 1985, substituted “July 1, 1987” for 
amendment, effective June 8, 1983, sub- “July 1, 1985” in subdivision (9). 
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The 1985 (Reg. Sess., 1986) amend- home office is located” for “three adja- 
ment, effective July 15, 1986, substi- cent counties in this State” at the end of 
tuted “five counties in this State that subdivision (5)d. 
are adjacent to the county in which its 


§ 58-79. Investments; life. 


(a) Investments Specified. — Every domestic stock and mutual 
life insurance company must have and continually keep to the ex- 
tent of an amount equal to its entire reserves, as hereinafter de- 
fined, an entire capital, if any, and minimum required surplus, 
invested in: 

(1) Coin or currency of the United States of America, on hand 
or on deposit in a national or state bank or trust company 
or invested in the shares of any building and loan or sav- 
ings and loan association, or invested in the shares of any 
federal savings and loan association. 

(2) Interest-bearing bonds, notes, certificates of indebtedness, 
bills or other direct interest-bearing obligations of the 
United States of America or of the Dominion of Canada or 
other interest-bearing obligations fully guaranteed both as 
to principal and interest by the United States of America, 
or by the Dominion of Canada. 

(3) Interest-bearing bonds of any state, District of Columbia, 
territory or possession of the United States of America, or 
of any province of the Dominion of Canada, or of any 
county, or incorporated city of any state, District of Colum- 
bia, territory or possession of the United States of America. 

(4) Interest-bearing bonds of any commission, authority or po- 
litical subdivision having legal authority to issue the same 
of any state, District of Columbia, territory or possession of 
the United States of America or of any county or incorpo- 
rated city of any state, District of Columbia, territory or 
possession of the United States of America. 

(5) Federal farm loan bonds issued by federal land banks orga- 
nized under the provisions of the act of Congress known as 
the Federal Farm Loan Act. Any notes, bonds, debentures, 
or similar type obligations, consolidated or otherwise, is- 
sued by any farm credit institution pursuant to authorities 
contained in the Farm Credit Act of 1971 (Public Law 
92-181), as amended. Interest-bearing bonds, notes or 
other interest-bearing obligations of any solvent corpora- 
tion organized under the laws of the United States of 
America or of the Dominion of Canada, or under the laws 
of any state, District of Columbia, territory or possession of 
the United States of America, or obligations issued, as- 
sumed or guaranteed by the International Bank for Recon- 
struction and Development, the Asian Development Bank, 
the Inter-American Development Bank, and the African 
Development Bank. Equipment trust obligations or certifi- 
cates or other secured instruments evidencing an interest 
in (i) transportation equipment; and (ii) industrial and 
utility equipment and related buildings and other con- 
struction whether or not affixed to land, and related leases, 
easements, uses, rights-of-way and any other appurte- 
nances thereto; all of which items listed in parts (i) and (11) 
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of this sentence are and will be wholly or in part within the 
United States of America and a right to receive determined 
portions of rental, purchases or other fixed obligatory pay- 
ments for the use or purchase of such items. 


(6) Dividend-paying stocks or shares of any corporation created 


or existing under the laws of the United States of America 
or of any state, District of Columbia, territory or possession 
of the United States of America; notwithstanding any pro- 
visions in this section to the contrary no company may 
invest more than twenty percent (20%) of its total admitted 
assets in common stocks; and further provided, that no 
company may invest more than three percent (3%) of its 
admitted assets in the stock or shares of any one corpora- 
tion, and provided further, except as the Commissioner 
shall permit, that such investment in any one corporation 
not engaged solely in the business of insurance shall not 
result in the acquisition of more than twenty percent (20%) 
of the outstanding voting stock or shares of such corpora- 
tion. The restrictions in this section do not apply to shares 
of building and loan or savings and loan associations or 
federal savings and loan associations. 


(7) Loans secured by first mortgages, or deeds of trust, on un- 


encumbered fee simple or improved leasehold real estate in 
the District of Columbia or in any state, territory or pos- 
session of the United States of America, to an amount not 
exceeding seventy-five percent (75%) of the fair market 
value of such fee simple or improved leasehold real estate; 
provided that such loans may exceed seventy-five percent 
(75%) of the fair market value of such fee simple or im- 
proved leasehold real estate to the extent that an admitted 
mortgage guaranty insurer, as defined in G.S. 58-72(17), 
has insured or guaranteed or made a commitment to in- 
sure or guarantee the amount by which such loan is in 
excess of seventy-five percent (75%) of the fair market 
value; provided, further, that, in no event shall any such 
loan exceed ninety-five percent (95%) of the fair market 
value of the property. No loan may be made on leasehold 
real estate unless the lease has at least 30 years to run 
before its termination and the loan matures at least 20 
years before expiration of the lease. Whenever such loans 
are made upon fee simple, or improved leasehold real es- 
tate which is improved by a building or buildings, the said 
improvements shall be insured against loss by fire, and the 
fire insurance policies shall contain a standard mortgage 
clause and shall be delivered to the mortgagee as addi- 
tional security for the said loan. 

Loans secured by first mortgages which the Federal 
Housing Administrator has insured or has made a commit- 
ment to insure, or invested in mortgage notes or bonds so 
insured, and neither the limitations of this section nor any 
other law of this State requiring security upon which loans 
shall be made, or prescribing the nature, amount or forms 
of such security, or limiting the interest rates upon loans, 
shall be deemed to apply to such insured mortgage loans. 

Loans secured by first mortgages, or deeds of trust, on 
unencumbered fee simple real estate in connection with 
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which the Veterans Administration of the United States 
has guaranteed, or has made a commitment to guarantee, 
a portion of the loan pursuant to the Servicemen’s Read- 
justment Act of 1944, and amendments thereto, provided 
the amount of any such loan, less the portion thereof guar- 
anteed by said Veterans Administration, shall not exceed 
seventy-five percent (75%) of the fair market value of such 
real estate. 

In all investments made upon mortgages, the evidence of 
the debt, if any, shall accompany the mortgage or deed of 
trust. 


(8) Ground rents in the District of Columbia or any state of the 


United States of America, provided, that in the case of 
unexpired redeemable ground rents the premiums paid, if 
any, shall be amortized over the period between date of 
acquisition and earliest redemption date or charged off at 
any time prior to redemption date; and in the case of ex- 
pired redeemable ground rents the premium paid, if any, 
shall be charged off at the time of acquisition. Redeemable 
ground rents purchased at a discount shall be carried at an 
amount not greater than the cost of acquisition. 


(9) Collateral loans secured by pledge of any security named in 


subdivisions (1), (2), (3), (4), (5), (6), (7) and (8) of this 
subsection; provided that the current market value of such 
pledged securities shall be at all times during the contin- 
uance of such loans at least twenty-five percent (25%) more 
than the unpaid balance of the amount loaned on them. 


(10) Loans upon the policies of the company; provided that the 


total indebtedness against any policy shall not be greater 
than the loan value of such policy. 


(11) No domestic company may directly or indirectly acquire or 


hold real property except as follows: 

a. Such land and buildings thereon in which it has its 
principal office and such real estate as shall be requi- 
site for the convenient transaction of its own business; 
the amount invested in such real property shall not 
exceed ten per centum (10%) of the investing com- 
pany’s admitted assets, but the Commissioner may 
grant permission to the company to invest in real 

roperty for such purpose in such increased amount as 
e may deem proper upon a hearing held before him. 

b. Property mortgaged to it in good faith as security for 
loans previously contracted for money due. 

c. Property conveyed to it in satisfaction of debts previ- 
ously contracted in the course of its dealings, or pur- 
chased at sales upon judgments, decrees, or mortgages 
obtained or made for such debts. 

d. Additional real property and equipment incident to real 
property, if necessary or convenient for the purpose of 
enhancing the sale value of real property previously 
acquired or held by it under paragraphs b and c of this 
subdivision and subject to the prior written approval 
of the Commissioner. 

e. 1. Real estate acquired for the purpose of leasing the 
same to any person, firm, or corporation, or real estate 
already leased under the following conditions: 
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I. A. Where there has already been erected on 
said property a building or other im- 
provements satisfactory to the purchaser, 


or 

B. Where the lessee shall at its own cost erect 
thereon, free of liens, a building or other 
improvements satisfactory to the lessor, 
or 

C. Where the lessor under the terms and con- 
ditions of a lease executed and entered 
into simultaneously with the purchase of 
the property agrees to erect a building or 
other improvements on said property; 

Il. That the said improvements shall remain on 
the said property during the period of the 
lease, and in cases where the said improve- 
ments are put upon said property at the cost 
of the lessee the said improvements at the 
termination of the lease shall vest, free of 
liens, in the owner of the real estate; 

III. That during the term of the lease the tenant 
shall keep and maintain the said improve- 
ments in good repair. Real estate acquired 
pursuant to the provisions of this subpara- 
graph (a)(11)el shall not be treated as an ad- 
mitted asset unless and until the improve- 
ments herein required shall have been con- 
structed and the lease agreement entered into 
in accordance with the terms of this subpara- 
graph, nor shall real estate acquired pursuant 
to this subparagraph (a)(11)el be treated as 
an admitted asset in an amount exceeding the 
amount actually invested reduced each year 
by at least two percent (2%) of the investment 
allocable to the improvements on such real 
estate. The total investments of any company 
under this subparagraph (a)(11)el shall not 
exceed ten percent (10%) of its assets, nor 
more than fifty percent (50%) of its capital 
and surplus whichever is less. 

2. Subject to approval of the Commissioner, real es- 
tate for recreation, hospitalization, convalescent 
and retirement purposes of its employees. Such 
investment under this subparagraph (a)(11)e2 
shall not exceed five percent (5%) of the company’s 
surplus. 

3. Subject to the approval of the Commissioner, real 
estate for public or private housing developments. 
Such investment under this subparagraph 
(a)(11)e3 shall be subject to and not exceed the 
limitation provided for in the last sentence of sub- 
paragraph (a)(11)el III hereof. 

4. No investment shall be made by any company pur- 
suant to this paragraph e which will cause such 
company’s investment in all real property owned 
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or held by it directly or indirectly to exceed fifteen 
percent (15%) of its assets. 

f. It is unlawful for any such incorporated company to pur- 
chase or hold real estate in any other case or for any 
other purpose; provided, however, notwithstanding 
any express or implied prohibitions, and in addition to 
other investments permitted by this section, any incor- 
porated company may invest up to six percent (6%) of 
its assets in real estate for the production of income. 
Real estate acquired under paragraph (a)(11)a and 
subparagraph (a)(11)e2 of this section which has 
ceased to be used or to be necessary for the purposes 
stated therein shall be sold within five years thereaf- 
ter, unless the company procures a certificate from the 
Commissioner that the interest of the company will 
materially suffer by a forced sale of such real estate in 
which event the time for the sale may be extended to 
such a time as the Commissioner may direct in the 
certificate. Any real estate acquired under paragraphs 
b, c, and d of this subdivision (11) shall be sold within 
five years after the company has acquired title 
thereto; provided, that the Commissioner may in his 
discretion extend the five-year period as provided 
hereinabove. Any real estate acquired under subpara- 
graph (a)(11)el of this section shall within five years 
after the termination or expiration of such lease be 
sold or released for an additional term pursuant to the 
provisions of subparagraph (a)(11)el; provided, that 
the Commissioner may in his discretion extend the 
five-year period as provided hereinabove. Nothing con- 
tained herein prevents any insurance company from 
improving or conveying its real estate, notwithstand- 
ing the lapse of five years without having procured 
such certificate from the Commissioner. 

(12) Electronic computer or data processing apparatus, includ- 
ing software, and related equipment constituting a data 
processing, recordkeeping, or accounting system or sys- 
tems if the cost of such system or systems is at least 
twenty-five thousand dollars ($25,000), but not more than 
two percent (2%) of its admitted assets, which cost shall be 
amortized in full over a period not to exceed 10 calendar 
years. 

(13) Interest, rents or other fixed income due and accrued on 
any of the investments named in subdivisions (1), (2), (3), 
(4), (5), (7), (8), (9), (10) and (11) of this subsection pursuant 
to regulations promulgated by the Commissioner. 

(14) Notwithstanding any expressed or implied prohibitions, a 
company may, after the date of the enactment of this sub- 
division, invest in investments which do not otherwise 
qualify under any other provision of this subsection; pro- 
vided, however, that the investments authorized by this 
subdivision shall not exceed the lesser of (i) five percent 
(5%) of its admitted assets or (ii) the amount by which total 
admitted assets exceed total liabilities (except capital) plus 
six hundred thousand dollars ($600,000) as shown on its 
last annual statement preceding the date of the acquisition 
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of such investment as filed with the Commissioner of In- 
surance. 

(15) To the extent necessary to satisfy the investment require- 
ments as to reserves and entire capital, if any, and mini- 
mum required surplus, no company shall make any invest- 
ment in or loan on any of the securities mentioned in this 
section, which are in default as to principal or interest or 
as to which the dividend on the last preceding dividend 
date has been passed. rer 

(16) Notwithstanding any expressed or implied prohibitions, a 
company may effect or maintain bona fide hedging trans- 
actions pertaining to securities otherwise eligible for in- 
vestment under this section, including, but not limited to, 
(i) financial futures contracts, warrants, options, calls and 
other rights to purchase; and (ii) puts and other rights to 
require another person to purchase such securities. Such 
contracts, options, calls, puts and rights shall be traded on 
a securities exchange or board of trade regulated under the 
laws of the United States. For purposes of this section, a 
“bona fide hedging transaction” means a purchase or sale 
of such contract, warrant, option, call, put or right, as the 
case may be, entered into for the purpose of offsetting 
changes in the market value of a security held by the com- 


pany. 

(1899, c. 54, s. 27; Rev., s. 4731; 1907, cc. 798, 998; 1911, c. 32; 

1913, c. 200; C.S., s. 6334; 1923, c. 73; 1925, c. 187; 1945, c. 386; 

1947, c. 721; 1951, c. 284; c. 781, s. 8; 1955, c. 178, s. 1; 1959, c. 286; 

1961, cc. 263, 378; 1967, c. 842; 1969, c. 1199; 1971, c. 386, s. 1; 

1973, c. 239, s. 5; 1979, c. 777; 1981, c. 306; c. 760, ss. 1-5; 1983, cc. 
661, 664; 1985, c. 313, s. 1.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendments, it is not set out. 

Effect of Amendments. — 

The first 1983 amendment, effective 
July 1, 1983, substituted “Electronic 
computer or data processing apparatus, 
including software, and related equip- 
ment constituting a data processing, rec- 
ordkeeping, or accounting system or sys- 
tems” for “Electronic and mechanical 
machines constituting a data processing 
and accounting system” and inserted “or 


systems” following “cost of such system” 
in subdivision (a)(12). 

The second 1983 amendment, effective 
July 1, 1983, added subdivision (a)(16). 

The 1985 amendment, effective June 
3, 1985, substituted “the Asian Develop- 
ment Bank, the Inter-American Devel- 
opment Bank, and the African Develop- 
ment Bank” for “Asian Development 
Bank and Inter-American Development 
Bank” at the end of the third sentence of 
subdivision (a)(5). 


§ 58-79.1. Investments; fire, casualty and miscella- 


neous. 


(a) Minimum Capital Investments. — Before investing any of its 


funds in any other classes of securities or types of investments, 
every domestic stock insurance company other than a life insurance 
company or a fraternal benefit association, shall to the extent of an 
amount equal in value to the minimum capital required by law for 
a domestic stock corporation authorized to transact the same kinds 
of insurance, invest its funds only in securities of the classes de- 
scribed in this section and which are not in default as to principal or 
interest. Every domestic mutual insurance company, other than a 
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life insurance company, before investing any of its funds in any 
other classes of securities or types of investment, shall invest its 
funds only in such securities to the extent of an amount equal in 
value to the minimum assets or surplus required of such company 
by the laws of North Carolina. Investments equal in value to such 
an amount and of the kind or kinds hereinafter prescribed in this 
section shall at all times be maintained free and clear from any lien 
or pledge other than as impressed upon a deposit with any govern- 
ment within the United States or upon trusteed assets held in trust 
for the security of all its policyholders and creditors. Minimum 
capital investments of such an insurer shall consist of the following 
classes of securities and not less than sixty percent (60%) of the 
total amount of the required minimum capital investments shall 
consist of the classes specified in subdivisions (1) and (2) following: 

(1) Bonds, or other evidences of indebtedness of the Unites 
States of America or of any of its agencies when such obli- 
gations are guaranteed as to principal and interest by the 
United States of America. 

(2) Bonds, or stocks or other evidences of indebtedness which 
are direct obligations of the State of North Carolina or of 
any county, district or municipality thereof. 

(3) Bonds, or other evidences of indebtedness which are direct 
obligations of any state of the United States. 

(4) Mortgage loans or deeds of trust as specified in paragraphs 
a or c of subdivision (6) of subsection (c) on property located 
in this State. 

(5) Ground rents as specified in subdivision (7) of subsection 


C). 
(6) Obligations issued, assumed or guaranteed by the Interna- 
tional Bank for Reconstruction and Development, the 
Asian Development Bank, the Inter-American Develop- 
ment Bank, and the African Development Bank. 
(1945, c. 386; 1955, c. 178, s. 2; 1967, c. 624, ss. 2-4; 1971, c. 386, s. 
2; 1985, c. +313, 1s. 2.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 


the Inter-American Development Bank, 
and the African Development Bank” for 


by the amendment, it is not set out. 
Effect of Amendments. — The 1985 
amendment, effective June 3, 1985, sub- 


“Asian Development Bank and Inter- 
American Development Bank” at the 
end of subdivision (a)(6). 


stituted “the Asian Development Bank, 


ARTICLE 8. 


Mutual Insurance Companies. 


§ 58-97. Dividends to policyholders. 


(a) Any participating or dividend-paying company, stock or mu- 
tual or foreign or domestic, that writes other than life insurance or 
workers’ compensation insurance and employers’ liability insur- 
ance in connection therewith, may declare and pay a dividend to 
policyholders from its surplus, which shall include only its surplus 
in excess of any required minimum surplus. No such dividend shall 
be paid unless fair and equitable and for the best interest of the 
company and its policyholders. In declaring any dividend to its 
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policyholders, any such company may make reasonable classifica- 
tions of policies expiring during a fixed period, upon the basis of 
each general kind of insurance covered by such policies and by 
territorial divisions of the location of risks by states, except that in 
fixing the amount of dividends to be paid on each general kind of 
insurance, which dividends shail be uniform in rate and applicable 
to the majority of risks within such general kind of insurance, ex- 
ceptions may be made as to any class or classes of risk and a differ- 
ent rate or amount of dividends paid on such class or classes if the 
conditions applicable to such class or classes differ substantially 
from the condition applicable to the kind of insurance as a whole. 
Every such company shall have an equal rate of dividend for the 
same term on all policies insuring risks in the same classification. 
The payment of dividends to policyholders shall not be contingent 
upon the maintenance or renewal of the policy. All dividends shall 
be paid to the policyholder unless a written assignment thereof be 
executed. Neither the payment of dividends nor the rate thereof 
may be guaranteed by any company, or its agent, prior to the decla- 
ration of the dividend by the board of directors of such company. 
The holders of policies of insurance issued by a company in compli- 
ance with the orders of any public official, bureau or committee, in 
conformity with any statutory requirement or voluntary arrange- 
ment, for the issuance of insurance to risks not otherwise accept- 
able to the company, may be established as a separate class of risks. 
(b) Any participating or dividend-paying company, stock or mu- 
tual or foreign or domestic, that writes workers’ compensation in- 
surance and employers’ liability insurance in connection therewith 
may declare and pay a dividend to policyholders from its surplus, 
which shall include only its surplus in excess of any required mini- 
mum surplus. No such dividend shall be paid unless fair and equi- 
table and for the best interest of the company and its policyholders. 
In declaring any dividend to its policyholders, any such company 
may make reasonable classifications of policies expiring during a 
fixed period. The payment of dividends to policyholders shall not be 
contingent upon the maintenance or renewal of the policy. All divi- 
dends shall be paid to the policyholder unless a written assignment 
thereof be executed. Neither the payment of dividends nor the rate 
thereof may be guaranteed by any company, or its agent, prior to 
the declaration of the dividend by the board of directors of such 
company. The holders of policies of insurance issued by a company 
in compliance with the orders of any public official, bureau, or com- 
mittee, in conformity with any statutory requirement or voluntary 
arrangement, for the issuance of insurance to risks not otherwise 
acceptable to the company, may be established as a separate class of 
risks. (1899, c. 54, s. 35; Rev., s. 4741; C.S., s. 6351; 1935, c. 89; 
1945, c. 386; 1947, c. 721; 1955, c. 645; 1983, c. 374, ss. 2, 3.) 


Effect of Amendments. — The 1983 than life insurance or workers’ compen- 
amendment, effective May 23, 1983, des- sation insurance and employers’ liabil- 
ignated the existing provisions as sub- ity insurance in connection therewith” 
section (a), in the first sentence of sub- for “stock or mutual, other than life,” 
section (a) substituted “stock or mutual and added subsection (b) 
or foreign or domestic, that writes other 
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ARTICLE 12A. 


Insurer Holding Registration and Disclosure Act. 


§ 58-124.8. Criminal proceedings. 


Whenever it appears to the Commissioner that any insurer or 
any director, officer, employee or agent thereof has committed a 
willful violation of this Article, the Commissioner may cause crimi- 
nal proceedings to be instituted in the court having criminal juris- 
diction for the county in which the principal office of the insurer is 
located or if such insurer has no such office in the State, then in the 
criminal court for Wake County against such insurer or the respon- 
sible director, officer, employee or agent thereof. Any insurer which 
willfully violates this Article shall be guilty of a misdemeanor and, 
upon conviction, may be fined not less than one thousand dollars 
($1,000) nor more than five thousand dollars ($5,000). Any individ- 
ual who willfully violates this Article shall be guilty of a misde- 
meanor and, upon conviction, may be fined not less than one thou- 
sand dollars ($1,000) nor more than five thousand dollars ($5,000) 
or, if such willful violation involves the deliberate perpetration of a 
fraud upon the Commissioner, imprisoned not more than two years, 
or both. (1971, c. 513, s. 1; 1985, c. 666, s. 23.) 


Effect of Amendments. — The 1985 five hundred dollars ($500.00)” in the 
amendment, effective Oct. 1, 1985, sub- _last two sentences and inserted “shall be 
stituted “not less than one thousand dol- _ guilty of a misdemeanor and, upon con- 


lars ($1,000) nor more than five thou- _ viction,” also in the last two sentences. 
sand dollars ($5,000)” for “not more than 


ARTICLE 12B. 


North Carolina Rate Bureau. 


§ 58-124.17. North Carolina Rate Bureau created. 


There is hereby created a Bureau to be known as the “North 
Carolina Rate Bureau,” with the following objects and functions: 
(1) To assume the functions formerly performed by the North 
Carolina Fire Insurance Rating Bureau, the North Caro- 

lina Automobile Rate Administrative Office, and the Com- 
pensation Rating and Inspection Bureau of North Caro- 

lina, with regard to the promulgation of rates, for insur- 

ance against loss to residential real property with not more 

than four housing units located in this State and any con- 

tents thereof and valuable interest therein and other in- 
surance coverages written in connection with the sale of 

such property insurance; for theft of and physical damage 

to private passenger (nonfleet) motor vehicles as the same 

are Aeanedl under Article 13C of this Chapter; for liability 
insurance for such motor vehicles, automobile medical pay- 
ments insurance, uninsured motorists coverage and other 
insurance coverages written in connection with the sale of 

such liability insurance; and for workers’ compensation 

and employers’ liability insurance written in connection 
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therewith except for insurance excluded from the Bureau’s 
jurisdiction in G.S. 58-124.17(3). 


(6) The Bureau shall maintain and furnish to the Commis- 


sioner on an annual basis the statistics on earnings de- 
rived by member companies from the investment of 
unearned premium, loss, and loss expense reserves on 
nonfleet private passenger motor vehicle insurance poli- 
cies written in this State. Whenever the Bureau proposes 
rates under this Article, it shall prepare a separate exhibit 
for the experience years in question showing the combined 
earnings realized from the investment of such reserves on 
policies written in this State. The amount of earnings may 
in an equitable manner be included in the ratemaking for- 
mula to arrive at a fair and equitable rate. The Commis- 
sioner may require further information as to such earnings 
and may require calculations of the Bureau bearing on 
such earnings. 


(7) Member companies shall furnish, upon request of any per- 


son carrying nonfleet private passenger motor vehicle in- 
surance in the State upon whose risk a rate has been pro- 
mulgated, information as to rating, including the method 
of calculation. (1977, c. 828, s. 6; 1981, c. 888, ss. 1-3; 1983, 


c. 416, s. 5; 1985 (Reg. Sess., 1986), c. 1027, s. 5.1.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendments, it is not set out. 

Editor’s Note. — 

Session Laws 1985 (Reg. Sess., 1986), 
c. 1027, s. 57, contains a severability 
clause. 

Effect of Amendments. — 

The 1983 amendment, effective June 
2, 1983, substituted “North Carolina 
Fire Insurance Rating Bureau” for 


“North Carolina Rating Bureau” near 
the beginning of subdivision (1). 

The 1985 (Reg. Sess., 1986) amend- 
ment, effective July 16, 1986, added sub- 
divisions (6) and (7). 

Legal Periodicals. — 

For article discussing limitations on 
ad hoc adjudicatory rulemaking by an 
administrative agency, see 61 N.C.L. 
Rev. 67 (1982). 


CASE NOTES 


Scope of Commissioner’s Author- 
ity. — The authority of the Commis- 
sioner to review, approve, modify, or dis- 
approve insurance rates promulgated by 
the rate bureau is limited to that au- 
thority granted by the General Assem- 
bly. State ex rel. Commissioner of Ins. v. 
North Carolina Rate Bureau, 75 N.C. 
App. 201, 331 S.E.2d 124, cert. denied, 
314 N.C. 547, 335 S.E.2d 319 (1985). 

The commissioner did not have the 
statutory authority to withhold ap- 
proval of an 11.7% rate increase for 


farmowner insurance coverages subject 
to the rate bureau’s jurisdiction on the 
condition that the insurance service of- 
fice file for a rate decrease for 
farmowner insurance coverages not sub- 
ject to the rate bureau’s jurisdiction. 
State ex rel. Commissioner of Ins. v. 
North Carolina Rate Bureau, 75 N.C. 
App. 201, 331 S.E.2d 124, cert. denied, 
314 N.C. 547, 335 S.E.2d 319 (1985). 

Cited in Doud v. K & G Janitorial - 
Servs., 69 N.C. App. 205, 316 S.E.2d 664 
(1984). 
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§ 58-124.18. Membership as a prerequisite for writ- 
ing insurance; governing committee; 
rules and regulations; expenses. 


(b) Each member of the Bureau writing any one or more of the 
above lines of insurance in North Carolina shall, as a requisite 
thereto, be represented in the Bureau and shall be entitled to one 
representative and one vote in the administration of the affairs of 
the Bureau. They shall, upon organization, elect a governing com- 
mittee which governing committee shall be composed of equal rep- 
resentation by stock and nonstock members. The governing com- 
mittee of the Bureau shall also have as nonvoting members two 
persons who are not employed by or affiliated with any insurance 
company or the Department of Insurance and who are appointed by 
the Governor to serve at his pleasure. 

(1977, c. 828, s. 6; 1981, c. 888, s. 4; 1985 (Reg. Sess., 1986), c. 
1027, s. 6.) 


Only Part of Section Set Out. — As The 1985 (Regular Session, 1986) 
the rest of the section was not affected amendment, effective July 16, 1986, 
by the amendment, it is not set out. added the last sentence of subsection (b). 

Editor’s Note. — Session Laws 1985 Legal Periodicals. — For article an- 
(Reg. Sess., 1986), c. 1027,s.57,contains alyzing the scope of the North Carolina 


a severability clause. Insurance Commissioner’s rate-making 
Effect of Amendments. — authority, see 61 N.C.L. Rev. 97 (1982). 
CASE NOTES 


Cited in Doud v. K & G Janitorial 
Servs., 69 N.C. App. 205, 316 S.E.2d 664 
(1984). 


§ 58-124.19. Method of rate making; factors consid- 
ered. 


The following standards shall apply to the making and use of 
rates: 

(3) In the case of fire insurance rates, as are subject to the rate- 
making authority of the Bureau, consideration may be 
given to the experience of such fire insurance business dur- 
ing the most recent five-year period for which such experi- 
ence is available. In the case of fire insurance rates that 
are subject to the ratemaking authority of the Bureau, 
consideration shall be given to the insurance public protec- 
tion classifications of rural fire districts based upon stan- 
dards established by the Commissioner. 

(1977, c. 828, s. 6; 1979, c. 824, s. 1; 1981, c. 521, s. 5; c. 790; 1987, 
C7004, 5.1) 


Only Part of Section Set Out. — As file rating or statistical plans to comply 
the rest of the section was not affected with the act. 
by the amendment, it is not set out. Effect of Amendments. — 
Editor’s Note. — The 1987 amendment, effective July 
Session Laws 1987, c. 632, s. 2 pro- 17, 1987, added the second sentence of 
vides that on or before October 1, 1988, subdivision (8). 
the North Carolina Rate Bureau shall Legal Periodicals. — 
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For survey of 1981 administrative 
law, see 60 N.C.L. Rev. 1165 (1982). 
For article analyzing the scope of the 
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North Carolina Insurance Commis- 
sioner’s rate- making authority, see 61 
N.C.L. Rev. 97 (1982). 


CASE NOTES 


Subdivision (1) of this section ap- 
plies only to insurance coverages 
subject to the rate bureau’s jurisdic- 
tion. State ex rel. Commissioner of Ins. 
v. North Carolina Rate Bureau, 75 N.C. 
App. 201, 331 S.E.2d 124, cert. denied, 
314 N.C. 547, 335 S.E.2d 319 (1985). 

“Inadequate” and “Excessive” 
Rates. — 

In accord with main volume. See State 
ex rel. Commissioner of Ins. v. North 
Carolina Rate Bureau, 75 N.C. App. 
201, 331 S.E.2d 124, cert. denied, 314 
N.C. 547, 335 S.E.2d 319 (1985). 

Income from Invested Capital, 
etc.— 

The commissioner had to consider evi- 
dence tending to show that the insur- 
ance department’s expert witness based 
part of his calculations on investment 
income from capital and surplus, be- 
cause investment income from these 
sources may not be considered in insur- 
ance rate making. State ex rel. Commis- 
sioner of Ins. v. North Carolina Rate Bu- 
reau, 75 N.C. App. 201, 331 S.E.2d 124, 
cert. denied, 314 N.C. 547, 335 S.E.2d 
319 (1985). 

The commissioner was not re- 
quired to approve rates which pro- 
vided a positive underwriting profit 
as a matter of law, but was only re- 


quired to give “due consideration” to 
this criteria. Consequently, the commis- 
sioner properly ordered a rate level that 
produced an underwriting loss while 
providing for an overall adequate profit. 
State ex rel. Commissioner of Ins. v. 
North Carolina Rate Bureau, 75 N.C. 
App. 201, 331 S.E.2d 124, cert. denied, 
314 N.C. 547, 335 S.E.2d 319 (1985). 

The commissioner was not re- 
quired to approve an underwriting 
profit greater than that requested by 
the rate bureau. State ex rel. Commis- 
sioner of Ins. v. North Carolina Rate Bu- 
reau, 75 N.C. App. 201, 331 S.E.2d 124, 
cert. denied, 314 N.C. 547, 335 S.E.2d 
319 (1985). 

The commissioner’s order of a five 
percent “excess multiplier” (i.e., com- 
putation providing premium against 
catastrophic losses) was based on evi- 
dence that was not material or substan- 
tial, that was fact speculation, and was 
rejected by the court. State ex rel. Com- 
missioner of Ins. v. North Carolina Rate 
Bureau, 75 N.C. App. 201, 331 S.E.2d 
124, cert. denied, 314 N.C. 547, 335 
S.E.2d 319 (1985). 

Applied in Unigard Mut. Ins. Co. v. 
Ingram, 71 N.C. App. 725, 323 S.E.2d 
442 (1984). 


§ 58-124.20. Filing rates, plans with Commissioner; 
public inspection of filings. 


(a) The Bureau shall file with the Commissioner copies of the 
rates, classification plans, rating plans and rating systems used by 
its members. Each rate filing shall become effective on the date 
spacined in the filing, but not earlier than 105 days from the date 
the filing is received by the Commissioner: Provided that (1) rate 
filings for workers’ compensation insurance and employers’ liability 
insurance written in connection therewith shall not become effec- 
tive earlier than 120 days from the date the filing is received by the 
Commissioner; and (2) any filing may become effective on a date 
earlier than that specified in this subsection upon agreement be- 
tween the Commissioner and the Bureau. 

(d) With respect to the filing of rates for nonfleet private passen- 
ger motor vehicle insurance, the Bureau shall, on or before July 1 of 
each year, or later with the approval of the Commissioner, file with 
the Commissioner the experience, data, statistics, and information 
referred to in subsection (c) of this section and any proposed adjust- 
ments in the rates for all member companies of the Bureau. The 
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filing shall include, where deemed by the Commissioner to be nec- 
essary for proper review, the data specified in subsections (c), (e), (g) 
and (h) of this section. Any filing that does not contain the data 
required by this subsection may be returned to the Bureau and not 
be deemed a proper filing. Provided, however, that if the Commis- 
sioner concludes that a filing does not constitute a proper filing he 
shall promptly notify the Bureau in writing to that effect, which 
notification shall state in reasonable detail the basis of the Com-. 
missioner’s conclusion. The Bureau shall then have a reasonable 
time to remedy the defects so specified. An otherwise defective fil- 
ing thus remedied shall be deemed to be a proper and timely filing, 
except that all periods of time specified in this Article will run from 
the date the Commissioner receives additional or amended docu- 
ments necessary to remedy all material defects in the original fil- 


g. 

(g) The following information must be included in policy form, 
rule, and rate filings under this Article and under Article 25A of 
this Chapter: 

(1) A detailed list of the rates, rules, and policy forms filed, 
accompanied by a list of those superseded; and 

(2) A detailed description, properly referenced, of all changes 
in policy forms, rules, and rates, including the effect of 
each change. 

(h) Except for filings made under G.S. 58-124.23, all policy form, 
rule, and rate filings under this Article and Article 25A of this 
Chapter that are based on statistical data must be accompanied by 
the following properly identified information: 

(1) North Carolina earned premiums at the actual and current 
rate level; losses and loss adjustment expenses, each on 
paid and incurred bases without trending or other modifi- 
cation for the experience period, including the loss ratio 
anticipated at the time the rates were promulgated for the 
experience period; 

(2) Credibility factor development and application; 

(3) Loss development factor derivation and application on both 
bale and incurred bases and in both numbers and dollars of 
claims; 

(4) Trending factor development and application; 

(5) Saas i in premium base resulting from rating exposure 
trends; 

(6) Limiting factor development and application; 

(7) Overhead expense development and application of commis- 
sion and brokerage, other acquisition expenses, general 
expenses, taxes, licenses, and fees; 

(8) Percent rate change; 

(9) Final proposed rates; 

(10) Investment earnings, consisting of investment income and 
realized plus unrealized capital gains, from loss, loss ex- 
pense, and unearned premium reserves; 

(11) Identification of applicable statistical plans and programs 
and a certification of compliance with them; 

(12) Investment earnings on capital and surplus; 

(13) Level of capital and surplus needed to support premium 
writings without endangering the solvency of member 
companies; and 
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(14) Such other information that may be required by any rule 
adopted by the Commissioner. 
Provided, however, that no filing may be returned or disapproved 
on the grounds that such information has not been furnished if 
insurers have not been required to collect such information pursu- 
ant to statistical plans or programs or to report such information to 
the Bureau or to statistical agents, except where the Commissioner 
has given reasonable prior notice to the insurers to begin collecting 
and reporting such information, or except when the information is 
readily available to the insurers. ; 
(i) The Bureau shall file with and at the time of any rate filing 
all testimony, exhibits, and other information on which the Bureau 
will rely at the hearing on the rate filing. The Department shall file 
all testimony, exhibits, and other information on which the Depart- 
ment will rely at the hearing on the rate filing 20 days in advance 
of the convening date of the hearing. Upon the issuance of a notice 
of hearing the Commissioner shall hold a meeting of the parties to 
provide for the scheduling of any additional testimony, including 
written testimony, exhibits or other information, in response to the 
notice of hearing and any potential rebuttal testimony, exhibits, or 
other information. This subsection also applies to rate filings made 
by the North Carolina Motor Vehicle Reinsurance Facility under 
Article 25A of this Chapter. (1977, c. 828, s. 6; 1979, c. 824, s. 2; 
1981, c. 521, s. 1; 1985, c. 666, s. 3; 1985 (Reg. Sess., 1986), c. 1027, 
Fly See 


Only Part of Section Set Out. — As Effect of Amendments. — 
the rest of the section was not affected The 1985 amendment, effective July 
by the amendments, it is not set out. 10, 1985, rewrote the second sentence of 
Editor’s Note. — Session Laws 1985 subsection (a), which formerly read: 
(Regular Session, 1986), c. 1027, s. 9, “Each filing shall become effective im- 
provides: “Notwithstanding the provi- mediately on the date specified therein 
sions of sections 2 through 5 of this act, but not earlier than 90 days from the 
the Bureau may make its 1986 rate fil- date such filing is received by the Com- 
ing for nonfleet private passenger motor missioner.” 
vehicle insurance after July 1, 1986.” The 1985 (Regular Session, 1986) 
Session Laws 1985 (Reg. Sess., 1986), amendment, effective July 16, 1986, re- 
c. 1027, s. 57, contains a severability wrote subsection (d) and added subsec- 
clause. tions (g), (h) and (i). 


CASE NOTES 


The controlling statutes do not re- §§ 58-124.20, 58-124.21, and 58-124.22.” 
quire the rate bureau to provide jus- Of these statutes, only § 58-124.21(a) 
tification of classification changes in speaks to any duty of the Commissioner 
the rate filing itself. State ex rel. Com- relevant to the subject. The statute de- 
missioner of Ins. v. North Carolina Rate clares that once there has been a filing 
Bureau, 75 N.C. App. 201, 331 S.E.2d and once there has been notice given by 
124, cert. denied, 314 N.C. 547, 335 the Commissioner, there must be a hear- 
S.E.2d 319 (1985). ing. State ex rel. Commissioner of Ins. v. 

When a revised classification and North Carolina Rate Bureau, 61 N.C. 
rate plan change is filed, the last sen- App. 262, 300 S.E.2d 586, cert. denied, 
tence in former § 58-30.4 provided that 308 N.C. 392, 301 S.E.2d 702, 308 N.C. 
“the filing, hearing, disapproval, review 548, 304 S.E.2d 242 (1983). 
and appeal procedures before the Com- Consideration of Effect of Disap- 
missioner and the courts” would be sub- proval. — Where the rate bureau’s sep- 
ject to the procedures “as provided for arate filing requesting to write 
rates and classification plans in  farmowner policies on a one-year rather 
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than a three-year basis did not note that 
disapproval of the filing would require 
increases in premium trends in its 
farmowner filing upon the separate fil- 
ing being disapproved, the Commis- 
sioner was not required to consider the 
effect of this disapproval on farmowner 
insurance rates. State ex rel. Commis- 
sioner of Ins. v. North Carolina Rate Bu- 
reau, 75 N.C. App. 201, 331 S.E.2d 124, 
cert. denied, 314 N.C. 547, 335 S.E.2d 
319 (1985). 

Where the rate bureau’s filing spe- 
cifically requested a rate adjustment 
for the reclassification of masonry ve- 
neer structures, having failed to give the 
rate bureau notice of the alleged defi- 
ciency in supporting data, the Commis- 
sioner was precluded from raising the 
classification change at the hearing and 
was required to permit a rate adjust- 


§ 58-124.21. Disapproval; 
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§58-124.21 


ment on this basis because of the mate- 
rial and substantial evidence offered by 
the bureau. State ex rel. Commissioner 
of Ins. v. North Carolina Rate Bureau, 
75 N.C. App. 201, 331 S.E.2d 124, cert. 
denied, 314 N.C. 547, 335 S.E.2d 319 
(1985). 

Use of Rate Making Data beyond 
that Provided by ISO. — Although the’ 
rate bureau was not required by statute 
to base a rate filing on data from all in- 
surance companies comprising its mem- 
bership, instead of only data from the 
Insurance Service Office (ISO), there 
was no error in the Commissioner rely- 
ing on rate making data beyond that 
compiled by the ISO. State ex rel. Com- 
missioner of Ins. v. North Carolina Rate 
Bureau, 75 N.C. App. 201, 331 S.E.2d 
124, cert. denied, 314 N.C. 547, 335 
S.E.2d 319 (1985). 


hearing, order; adjust- 


ment of premium, review of filing. 


(a) At any time within 50 days from and after the date of any 
filing, the Commissioner may give written notice to the Bureau 
specifying in what respect and to what extent he contends such 
filing fails to comply with the requirements of this Article and 
fixing a date for hearing not less than 30 days from the date of 
mailing of such notice. At such hearing the factors specified in G.S. 
58-124.19 shall be considered. If the Commissioner after hearing 
finds that the filing does not comply with the provisions of this 
Article, he may issue his order determining wherein and to what 
extent such filing is deemed to be improper and fixing a date there- 
after, within a reasonable time, after which such filing shall no 
longer be effective. Any order of disapproval under this section 
must be entered within 105 days of the date the filing is received by 
the Commissioner: Provided that any order of disapproval under 
this section with respect to workers’ compensation insurance and 
employers’ liability insurance written in connection therewith shall 
be entered within 120 days of the date the filing is received by the 
Commissioner. 

(b) In the event that no notice of hearing shall be issued within 
50 days from the date of any such filing’ the filing shall be deemed 
to be approved. If the Commissioner disapproves such filing pursu- 
ant to subsection (a) as not being in compliance with G:S. 
58-124.19, he may order an adjustment of the premium to be made 
with the policyholder either by collection of an additional premium 
or by refund, if the amount exceeds five dollars ($5.00). The Com- 
missioner may thereafter review any filing in the manner provided; 
but if so reviewed, no adjustment of any premium on any policy 
then in force may be ordered. 

(c) For workers’ compensation insurance and employers’ liability 
insurance written in connection therewith, the period between the 
date of any filing and the date the Commissioner may give written 
notice as described in subsection (a) of this section and the period 
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between the date of any filing and the deadline for giving notice of 
hearing as described in subsection (b) of this section shall be 60 
days. (1977, c. 828, s. 6; 1979, c. 824, s. 3; 1985, c. 666, s. 2.) 


Effect of Amendments. — The 1985 
amendment, effective July 10, 1985, 
substituted “50 days” for “30 days” in 
the first sentences of subsections (a) and 
(b), in the last sentence of subsection (a) 
substituted “105 days” for “90 days” and 
“the filing” for “such filing” and added 


the proviso, and added subsection (c). 

Legal Periodicals. — 

For article analyzing the scope of the 
North Carolina Insurance Commis- 
sioner’s rate- making authority, see 61 
N.C.L. Rev. 97 (1982). 


CASE NOTES 


Unlawful Delegation of Power to 
Make Final Agency Decision. — 
Where the Commissioner of Insurance 
delegated to his appointed hearing offi- 
cer the power to make the final agency 
decision, the Commissioner made an un- 
lawful delegation of his powers. State ex 
rel. Commissioner of Ins. v. North Caro- 
lina Rate Bureau, 61 N.C. App. 262, 300 
S.E.2d 586, cert. denied, 308 N.C. 392, 
301 S.E.2d 702, 308 N.C. 548, 304 S.E.2d 
242 (1983). 

When a revised classification and 
rate plan change is filed, the last sen- 
tence in former § 58-30.4 provided that 
“the filing, hearing, disapproval, review 
and appeal procedures before the Com- 
missioner and the courts” would be sub- 
ject to the procedures “as provided for 
rates and classification plans in 
8§ 58-124.20, 58-124.21, and 58-124.22.” 
Of these statutes, only this section 
speaks to any duty of the Commissioner 
relevant to the subject. The statute de- 
clares that once there has been a filing 
and once there has been notice given by 
the Commissioner, there must be a hear- 
ing. State ex rel. Commissioner of Ins. v. 
North Carolina Rate Bureau, 61 N.C. 
App. 262, 300 S.E.2d 586, cert. denied, 
308 N.C. 392, 301 S.E.2d 702, 308 N.C. 
548, 304 S.E.2d 242 (1988). 

For discussion of respective 
powers and duties of the Commis- 
sioner and his designated hearing of- 
ficer in the review of filed rates and 
entry of a final agency decision in a con- 
tested insurance rate case, see State ex 
rel. Commissioner of Ins. v. North Caro- 
lina Rate Bureau, 61 N.C. App. 506, 300 
S.E.2d 845 (1983). 

Notice of Alleged Deficiency. — 
Clearly, the Commissioner knew, prior 
to the notice of hearing, that the rate 
bureau, based on its filing, had used fire 
and extended coverage data in calculat- 
ing its “excess multiplier” (i.e., computa- 


tion providing premium against cata- 
strophic losses). This section and funda- 
mental fairness required the Commis- 
sioner to give notice of the nature and 
extent of any alleged deficiency in the 
use of this data. Having failed to give 
such notice, the Commissioner was pro- 
hibited from disapproving the rate bu- 
reau’s excess multiplier on that basis. 
State ex rel. Commissioner of Ins. v. 
North Carolina Rate Bureau, 75 N.C. 
App. 201, 331 S.E.2d 124, cert. denied, 
314 N.C. 547, 335 S.E.2d 319 (1985). 

Failure to Give Notice of Alleged 
Deficiency. — Where the rate bureau’s 
filing specifically requested a rate ad- 
justment for the reclassification of ma- 
sonry veneer structures, having failed to 
give the rate bureau notice of alleged 
deficiency in supporting data, the Com- 
missioner was precluded from raising 
the classification change at the hearing 
and was required to permit a rate ad- 
justment on this basis because of the 
material and substantial evidence of- 
fered by the bureau. State ex rel. Com- 
missioner of Ins. v. North Carolina Rate 
Bureau, 75 N.C. App. 201, 331 S.E.2d 
124, cert. denied, 314 N.C. 547, 335 
S.E.2d 319 (1985). 

Notice Held Adequate. — The Com- 
missioner’s notice of hearing specifically 
providing that investment income had 
not been considered and that the rate 
bureau had failed to justify the profit 
and contingency margin requested was 
adequate notice of the alleged deficien- 
cies in the bureau’s profit determina- 
tion. The Commissioner was not re- 
quired to provide in his notice the man- 
ner in which profitability would be de- 
termined, there being no evidence to in- 
dicate that he knew the precise rating 
methodology that he would propose at 
the hearing before the notice of hearing 
was required. State ex rel. Commis- 
sioner of Ins. v. North Carolina Rate Bu- 
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reau, 75 N.C. App. 20, 331 S.E.2d 124, ing being disapproved, the Commis- 
cert. denied, 314 N.C. 547, 335 S.E.2d sioner was not required to consider the 
319 (1985). effect of this disapproval on farmowner 

Consideration of Effect of Disap- insurance rates. State ex rel. Commis- 
proval. — Where the rate bureau’s sep- _ sioner of Ins. v. North Carolina Rate Bu- 
arate filing requesting to write reau, 75 N.C. App. 201, 331 S.E.2d 124, 
farmowner policies on a one-year rather cert. denied, 314 N.C. 547, 335 S.E.2d 
than a three-year basis did not note that 319 (1985). : 
disapproval of the filing would require Applied in Unigard Mut. Ins. Co. v. 
increases in premium trends in its Ingram, 71 N.C. App. 725, 323 S.E.2d 
farmowner filing upon the separate fil- 442 (1984). 


§ 58-124.22. Appeal of Commissioner’s order. 


(b) Whenever a Bureau rate is held to be unfairly discriminatory 
or excessive and no longer effective by order of the Commissioner 
issued under G.S. 58-124.21, the members of the Bureau, in accor- 
dance with rules and regulations established and adopted by the 
governing committee, shall have the option to continue to use such 
rate for the interim period pending judicial review of such order, 
provided each such member shall place in escrow account the pur- 
portedly unfairly discriminatory or excessive portion of the pre- 
mium collected during such interim period. Upon a final determina- 
tion by the Court, the Commissioner shall order the escrowed funds 
to be distributed appropriately, except that individual refunds that 
are five dollars ($5.00) or less shall not be required. The court may 
also require that purportedly excess premiums resulting from an 
adjustment of premiums ordered pursuant to G.S. 58-124.21(b) be 
placed in such escrow account pending judicial review. If refunds 
made to policyholders are ordered under this subsection, the 
amounts refunded shall bear interest at the rate determined under 
this subsection. That rate shall be the average of the prime rates of 
the four largest banking institutions domiciled in this State, plus 
three percent (3%), as of the effective date of the filing, to be com- 
puted by the Commissioner. (1977, c. 828, s. 6; 1979, c. 824, s. 4; 
1985 (Reg. Sess., 1986), c. 1027, ss. 3.1, 4.) 


Only Part of Section Set Out.— As (Regular Session, 1986) amendment, ef- 
the rest of the section was not affected fective July 16, 1986, in subsection (b), 
by the amendment, it is not set out. divided the former first sentence into 

Editor’s Note. — Session Laws 1985 __ the present first and second sentences 
(Regular Session, 1986), c. 1027, s. 9, thereof, deleted “and the court” at the 
provides: “Notwithstanding the provi- end of the present first sentence, in- 
sions of sections 2 through 5 of this act, serted “by the Court, the Commissioner” 
the Bureau may make its 1986 rate fil- in the present second sentence, and sub- 
ing for nonfleet private passenger motor stituted the present next-to-last and last 
vehicle insurance after July 1, 1986.” sentences for the former last sentence, 

Session Laws 1985 (Reg. Sess., 1986), which read “The amounts escrowed 
c. 1027, s. 57, contains a severability hereunder shall bear interest at the 
clause. prime rate as of the date such rates were 

Effect of Amendments. — The 1985 __ put into effect.” 
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When a revised classification and the Commissioner, there must be a hear- 
rate plan change is filed, the last sen- _ ing. State ex rel. Commissioner of Ins. v. 
tence in former § 58-30.4 provided that North Carolina Rate Bureau, 61 N.C. 
“the filing, hearing, disapproval, review App. 262, 300 S.E.2d 586, cert. denied, 
and appeal procedures before the Com- 308 N.C. 392, 301 S.E.2d 702, 308 N.C. 
missioner and the courts” would be sub- 548, 304 S.E.2d 242 (1983). 
ject to the procedures “as provided for Applied in State ex rel. Commis- 
rates and classification plans in sioner of Ins. v. North Carolina Rate Bu- 


§§ 58-124.20, 58-124.21, and 58-124.22.” 75 N.C. App. 201, 331 S.E.2d 124 
Of these statutes, only § 58-124.21(a) Hons): eit oes : 


speaks to any duty of the Commissioner 
relevant to the subject. The statute de- 
clares that once there has been a filing 
and once there has been notice given by 


Cited in State ex rel. Commissioner of 
Ins. v. North Carolina Rate Bureau, 61 
N.C. App. 506, 300 S.E.2d 845 (1983). 


§ 58-124.23. Deviations. 


(a) No insurer, officer, agent or representative thereof shall 
knowingly issue or deliver or knowingly permit the issuance or 
delivery of any policy of insurance in this State which does not 
conform to the rates, rating plans, classifications, schedules, rules 
and standards made and filed by the Bureau. However, an insurer 
may deviate from the rates promulgated by the Bureau provided 
the insurer has filed the deviation to be applied both with the Bu- 
reau and the Commissioner, and provided the said deviation is uni- 
form in its application to all risks in the State of the class to which 
such deviation is to apply; and provided such deviation is approved 
by the Commissioner. The Commissioner shall approve proposed 
deviations if the same do not render the rates excessive, inadequate 
or unfairly discriminatory. If approved, the deviation may thereaf- 
ter be amended, subject to the provisions of this subsection. The 
deviation may be terminated only if the deviation will have been in 
effect for a period of six months before the effective date of the 
termination and the insurer notifies the Commissioner of the termi- 
paee no later than 15 days before the effective date of the termi- 
nation. 

(c) Any deviation with respect to workers’ compensation and em- 
ployers’ liability insurance written in connection therewith as filed 
under subsection (a) of this section shall apply uniformly to all 
classifications. 

(d) Notwithstanding any other provision of law prohibiting in- 
surance rate differentials based on age, with respect to nonfleet 
private passenger motor vehicle insurance under the jurisdiction of 
the Bureau, any member of the Bureau may apply for and use in 
this State, subject to the Commissioner’s approval, a downward 
deviation in the rates for insureds who are 55 years of age or older. 
paced “anon s. 6; 1983, c. 162, ss. 1, 2; 1985, c. 666, s. 1; 1987, c. 

Be ds 


Only Part of Section Set Out.— As amendment, effective Apr. 11, 1983, de- 
ca rest of the section was not affected _leted the former last sentence of subsec- 
y the amendments, it is not set out. tion (a), which read “Those portions of 


o Peace “i Mee ge cessten Ethan » this section providing for deviations 
Klaine” Y shall not apply to workers’ compensation 


Effect of Amendments. — The 1983 224 employers’ liability insurance writ- 
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ten in connection therewith,” and added 
subsection (c). 

The 1985 amendment, effective July 
10, 1985, substituted the present fourth 
and fifth sentences of subsection (a) for 
the former fourth and fifth sentences 
thereof, which read: “If approved the de- 
viation shall remain in force for a period 
of one year from the date of approval by 
the Commissioner. Such deviation may 
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be renewed annually subject to all of the 
foregoing provisions.” 

The 1987 amendment, effective Au- 
gust 14, 1987, added subsection (d). 

Legal Periodicals. — For article, 
“North Carolina’s Cautious Approach 
Toward the Imposition of Extracontract 
Liability on Insurers for Bad Faith,” see 
21 Wake Forest L. Rev. 957 (1986). 


CASE NOTES 


Section 75-5 is concerned with pro- 
tecting competitors from predatory 
business practices, including the fix- 
ing of unreasonably low prices with the 
purpose of lessening competition. On the 
other hand, § 58-124.23(b) is concerned 
with protecting the insurance consumer 
from excessive rates. In responding to 
deviations from approved rates, the 
Commissioner makes no attempt to de- 


§ 58-124.26: Expired. 


Editor’s Note. — Section 58-124.26 
expired under its own terms July 1, 
1983. 


termine whether the rates are being 
charged with anticompetitive purpose or 
effect. His determination is restricted 
solely to seeing that the rates do not ex- 
ceed the approved ceiling. Phillips v. 
Integon Corp., 70 N.C. App. 440, 319 
S.E.2d 673 (1984). 

Applied in Unigard Mut. Ins. Co. v. 
Ingram, 71 N.C. App. 725, 323 S.E.2d 
442 (1984). 


§ 58-124.27. Notice of coverage or rate change. 


Whenever an insurer changes the coverage other than at the 
request of the insured or changes the premium rate, it shall give 
the insured written notice of such coverage change or premium rate 
change at least 15 days in advance of the effective date of such 
change or changes with a copy of such notice to the agent. This 
section shall apply to all policies and coverages subject to the provi- 
sions of this Article except workers’ compensation insurance and 
employers’ liability insurance written in connection therewith. 
(1977, c. 828, s. 6; 1985, c. 666, s. 4.) 


Effect of Amendments. — The 1985 
amendment, effective July 10, 1985, 
added “except workers’ compensation in- 


surance and employers’ liability insur- 
ance written in connection therewith” at 
the end of this section. 


§ 58-124.28. Limitation. 


Nothing in this Article shall apply to any town or county farmers 
mutual fire insurance association restricting its operations to not 
more than five counties in this State that are adjacent to the county 
in which its home office is located, or to domestic insurance compa- 
nies, associations, orders or fraternal benefit societies now doing 
business in this State on the assessment plan. (1977, c. 828, s. 6; 
1985 (Reg. Sess., 1986), c. 1013, s. 10.1.) 
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Effect of Amendments. — The 1985 tuted “five counties in this State that 
(Reg. Sess., 1986) amendment, effective are adjacent to the county in which its 
July 15, 1986, substituted “its opera- home office is located” for “three adja- 
tions” for “their operations” and substi- cent counties.” 


§ 58-124.30. Payment of dividends not prohibited 
or regulated; plan for payment into rat- 
ing system. 


Nothing in this Article will be construed to prohibit or regulate 
the payment of dividends, savings, or unabsorbed premium deposits 
allowed or returned by insurers to their policyholders, members, or 
subscribers. Individual policyholder loss experience may be consid- 
ered as a factor in determining dividends for workers’ compensation 
insurance and employers’ liability insurance written in connection 
therewith. A plan for the payment of dividends, savings, or unab- 
sorbed premium deposits allowed or returned by insurers to their 
policyholders, members, or subscribers will not be deemed a rating 
plan or system. (1979, c. 824, s. 6; 1983, c. 374, s. i bs 


Effect of Amendments. — The 1983 
amendment, effective May 23, 1983, in- 
serted the present second sentence. 


§ 58-124.31. (For effective date see note) Classifica- 
tions and Safe Driver Incentive Plan 
for nonfleet private passenger motor 
vehicle insurance. 


(a) The Bureau shall file, subject to review, modification, and 
promulgation by the Commissioner, such rate classifications, sched- 
ules, or rules that the Commissioner deems to be desirable and 
equitable to classify drivers of nonfleet private passenger motor 
vehicles for insurance purposes. Subsequently, the Commissioner 
may require the Bureau to file modifications of the classifications, 
schedules, or rules. If the Bureau does not file the modifications 
within a reasonable time, the Commissioner may promulgate the 
modifications. In promulgating or modifying these classifications, 
schedules, or rules, the Commissioner may give consideration to the 
following: 

(1) Uses of vehicles, including without limitation to farm use, 
pleasure use, driving to and from work, and business use; 

(2) Principal and occasional operation of vehicles; 

(3) Years of driving experience of insureds as licensed drivers; 

(4) The characteristics of vehicles; or 

(5) Any other factors, not in conflict with any law, deemed by 
the Commissioner to be appropriate. 

(b) The Bureau shall file, subject to review, modification, and 
promulgation by the Commissioner, a Safe Driver Incentive Plan 
(“Plan”) that adequately and factually distinguishes among various 
classes of drivers that have safe driving records and various classes 
of drivers that have a record of chargeable accidents; a record of 
convictions of major moving traffic violations; a record of convic- 
tions of minor moving traffic violations; or a combination thereof: 
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and that provides for premium differentials among those classes of 
drivers. Subsequently, the Commissioner may require the Bureau 
to file modifications of the Plan. If the Bureau does not file the 
modifications within a reasonable time, the Commissioner may pro- 
mulgate the modifications. The Commissioner is authorized to 
structure the Plan to provide for surcharges above and discounts 
below the rate otherwise charged. 

(c) The classifications and Plan filed by the Bureau shall be sub- 
ject to the filing, hearing, modification, approval, disapproval, re- 
view, and appeal procedures provided by law; provided that the 
105-day disapproval period in G.S. 58-124.21(a) and the 50-day 
deemer period in G.S. 58-124.21(b) do not apply to filings or modifi- 
cations made under this section. The classifications or Plan filed by 
the Bureau and promulgated by the Commissioner shall of itself 
not be designed to bring about any increase or decrease in the 
overall rate level. 

(d) Whenever any policy loses any safe driver discount provided 
by the Plan or is surcharged due to an accumulation of points under 
the Plan, the insurer shall, pursuant to rules adopted by the Com- 
missioner, prior to or simultaneously with the billing for additional 
premium, inform the named insured of the surcharge or loss of 
discount by mailing to such insured a notice that states the basis 
for the surcharge or loss of discount, and that advises that upon 
receipt of a written request from the named insured it will promptly 
mail to the named insured a statement of the amount of increased 
premium attributable to the surcharge or loss of discount. The 
statement of the basis of the surcharge or loss of discount is privi- 
leged, and does not constitute grounds for any cause of action for 
defamation or invasion of privacy against the insurer or its repre- 
sentatives, or against any person who furnishes to the insurer the 
information upon which the insurer’s reasons are based, unless the 
statement or furnishing of information is made with malice or in 
bad faith. 

(e) Records of convictions for moving traffic violations to be con- 
sidered under this section shall be obtained at least annually from 
the Division of Motor Vehicles and applied by the Bureau’s member 
companies in accordance with rules to be established by the Bu- 
reau. 

(f) The Bureau is authorized to establish reasonable rules provid- 
ing for the exchange of information among its member companies 
as to chargeable accidents and similar information involving per- 
sons to be insured under policies. Neither the Bureau, any em- 
ployee of the Bureau, nor any company or individual serving on any 
committee of the Bureau has any liability for defamation or inva- 
sion of privacy to any person arising out of the adoption, implemen- 
tation, or enforcement of any such rule. No insurer or individual 
requesting, furnishing, or otherwise using any information that 
such insurer or person reasonably believes to be for purposes autho- 
rized by this section has any liability for defamation or invasion of 
privacy to any person on account of any such requesting, furnish- 
ing, or use. The immunity provided by this subsection does not 
apply to any acts made with malice or in bad faith. 

(g) If an applicant for the issuance or renewal of a nonfleet pri- 
vate passenger motor vehicle insurance policy knowingly makes a 
material misrepresentation of the years of driving experience or the 
driving record of any named insured or of any other operator who 
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resides in the same household and who customarily operates a mo- 
tor vehicle to be insured under the policy, the insurer may: 
(1) Cancel or refuse to renew the policy; 
(2) Surcharge the policy in accordance with rules to be adopted 
by the Bureau and approved by the Commissioner, or 
(3) Recover from the applicant the appropriate amount of pre- 
mium or surcharge that would have been collected by the 
insurer had the applicant furnished the correct informa- 
tion. (1985 (Reg. Sess., 1986), c. 1027, s. 1; 1987, c. 864, ss. 
28, 33; 1987 (Reg. Sess., 1988), c. 975, ss. 4, 5.) 


Section Set Out Twice. — The sec- 
tion above is effective until the amend- 
ment by Session Laws 1987, c. 869, s. 9 
becomes effective. For this section as 
amended by c. 869, s. 9, see the following 
section, also numbered 58-124.31. 

Editor’s Note. — Session Laws 1985 
(Regular Session, 1986), c. 1027, s. 58, 
makes this section effective July 16, 
1986. 

Session Laws 1985 (Reg. Sess., 1986), 


c. 1027, s. 57, contains a severability 
clause. 

Effect of Amendments. — Session 
Laws 1987, c. 864, s. 28, effective August 
14, 1987, added the last sentence of sub- 
section (c). 

Session Laws 1987, c. 864, s. 33, effec- 
tive retroactively on July 16, 1986, 
added the proviso at the end of the first 
sentence of subsection (c). 


§ 58-124.31. (For effective date see note) Classifica- 
tions and Safe Driver Incentive Plan 
for nonfleet private passenger motor 
vehicle insurance. 


(a) The Bureau shall file, subject to review, modification, and 
promulgation by the Commissioner, such rate classifications, sched- 
ules, or rules that the Commissioner deems to be desirable and 
equitable to classify drivers of nonfleet private passenger motor 
vehicles for insurance purposes. Subsequently, the Commissioner 
may require the Bureau to file modifications of the classifications, 
schedules, or rules. If the Bureau does not file the modifications 
within a reasonable time, the Commissioner may promulgate the 
modifications. In promulgating or modifying these classifications, 
schedules, or rules, the Commissioner may give consideration to the 
following: 

(1) Uses of vehicles, including without limitation to farm use, 
pleasure use, driving to and from work, and business use; 

(2) Principal and occasional operation of vehicles; 

(3) Years of driving experience of insureds as licensed drivers; 

(4) The characteristics of vehicles; or 

(5) Any other factors, not in conflict with any law, deemed by 
the Commissioner to be appropriate. 

(b) The Bureau shail file, subject to review, modification, and 
promulgation by the Commissioner, a Safe Driver Incentive Plan 
(“Plan”) that adequately and factually distinguishes among various 
classes of drivers that have safe driving records and various classes 
of drivers that have a record of at-fault accidents; a record of convic- 
tions of major moving traffic violations; a record of convictions of 
minor moving traffic violations; or a combination thereof; and that 
provides for premium differentials among those classes of drivers. 
Subsequently, the Commissioner may require the Bureau to file 
modifications of the Plan. If the Bureau does not file the modifica- 
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tions within a reasonable time, the Commissioner may promulgate 
the modifications. The Commissioner is authorized to structure the 
Plan to provide for surcharges above and discounts below the rate 
otherwise charged. 

(c) The classifications and Plan filed by the Bureau shall be sub- 
ject to the filing, hearing, modification, approval, disapproval, re- 
view, and appeal procedures provided by law; provided that the 
105-day disapproval period in G.S. 58-124.21(a) and the 50-day 
deemer period in G.S. 58-124.21(b) do not apply to filings or modifi- 
cations made under this section. The classifications or Plan filed by 
the Bureau and promulgated by the Commissioner shall of itself 
not be designed to bring about any increase or decrease in the 
overall rate level. 

(d) Whenever any policy loses any safe driver discount provided 
by the Plan or is surcharged due to an accumulation of points under 
the Plan, the insurer shall, pursuant to rules adopted by the Com- 
missioner, prior to or simultaneously with the billing for additional 
premium, inform the named insured of the surcharge or loss of 
discount by mailing to such insured a notice that states the basis 
for the surcharge or loss of discount, and that advises that upon 
receipt of a written request from the named insured it will promptly 
mail to the named insured a statement of the amount of increased 
premium attributable to the surcharge or loss of discount. The 
statement of the basis of the surcharge or loss of discount is privi- 
leged, and does not constitute grounds for any cause of action for 
defamation or invasion of privacy against the insurer or its repre- 
sentatives, or against any person who furnishes to the insurer the 
information upon which the insurer’s reasons are based, unless the 
statement or furnishing of information is made with malice or in 
bad faith. 

(e) Records of convictions for moving traffic violations to be con- 
sidered under this section shall be obtained at least annually from 
the Division of Motor Vehicles and applied by the Bureau’s member 
companies in accordance with rules to be established by the Bu- 
reau. 

(f) The Bureau is authorized to establish reasonable rules provid- 
ing for the exchange of information among its member companies 
as to chargeable accidents and similar information involving per- 
sons to be insured under policies. Neither the Bureau, any em- 
ployee of the Bureau, nor any company or individual serving on any 
committee of the Bureau has any liability for defamation or inva- 
sion of privacy to any person arising out of the adoption, implemen- 
tation, or enforcement of any such rule. No insurer or individual 
requesting, furnishing, or otherwise using any information that 
such insurer or person reasonably believes to be for purposes autho- 
rized by this section has any liability for defamation or invasion of 
privacy to any person on account of any such requesting, furnish- 
ing, or use. The immunity provided by this subsection does not 
apply to any acts made with malice or in bad faith. 

(g) If an applicant for the issuance or renewal of a nonfleet pri- 
vate passenger motor vehicle insurance policy knowingly makes a 
material misrepresentation of the years of driving experience or the 
driving record of any named insured or of any other operator who 
resides in the same household and who customarily operates a mo- 
tor vehicle to be insured under the policy, the insurer may: 

(1) Cancel or refuse to renew the policy; 
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(2) Surcharge the policy in accordance with rules to be adopted 
by the Bureau and approved by the Commissioner, or 

(3) Recover from the applicant the appropriate amount of pre- 
mium or surcharge that would have been collected by the 
insurer had the applicant furnished the correct informa- 
tion. 

(h) If an insured disputes his insurer’s determination that the 
operator of an insured vehicle was at fault in an accident, such 
dispute shall be resolved pursuant to G:S. 58-124.17(2), unless 
there has been an adjudication or admission of negligence of such 
operator. AE 

(i) As used in this section, “conviction” means a conviction as 
defined in G.S. 20-279.1 and means an infraction as defined in G.S. 
14-3.1. 

(j) Subclassification plan surcharges shall be applied to a policy 
for a period of not less nor more than three policy years. 

(k) The subclassification plan may provide for premium sur- 
charges for insureds having less than three years’ driving experi- 
ence as licensed drivers. 

(1) Except as provided in G.S. 58-124.23(d), no classification or 
subclassification plan for nonfleet private passenger motor vehicle 
insurance shall be based, in whole or in part, directly or indirectly, 
upon the age or gender of insureds. (1985 (Reg. Sess., 1986), c. 1027, 
s. 1; 1987, c. 864, ss. 28, 33; c. 869, s. 9; 1987 (Reg. Sess., 1988), c. 


975, ss. 4, 5.) 


Section Set Out Twice. — The sec- 
tion above is effective six months after 
approval of a revised subclassification 
plan by the Commissioner of Insurance. 
See the Editor’s Note below. For this sec- 
tion as in effect until that time, see the 
preceding section, also numbered 
58-124.31. 

Editor’s Note. — 

Session Laws 1987, c. 869, s. 20 makes 
the amendment by s. 9 of the act effec- 
tive six months after the date the re- 
vised subclassification plan is approved 
by the Commissioner of Insurance as 
provided in s. 17 of the act. 

Session Laws 1987, c. 869, s. 17 pro- 
vides: “The North Carolina Rate Bureau 
shall file in accordance with GS. 
58-124.31 a revised subclassification 
plan to reflect the provisions of this act. 
The Bureau shall make the filing no 
later than February 1, i988, and such 
plan shall become effective six months 
after the date the plan is approved by 
the Commissioner. Such revised plan 
shall apply only to new and renewal 
nonfleet private passenger motor vehicle 
insurance policies written on and after 
the effective date of the plan. With re- 
spect to any moving traffic violations 
that occur before the effective date of the 
plan, the surcharge levided under G:S. 
58-248.34(f) shall be determined by the 


revised subclassification plan. With re- 
spect to at fault accidents that occur be- 
fore the effective date of the plan, the 
premium surcharges under the plan 
shall be determined by the subclassifica- 
tion plan in effect at the time such at 
fault accidents occur.” 

Session Laws 1987, c. 869, s. 18, pro- 
vides: “Any adjustments in rates for 
nonfleet private passenger motor vehicle 
insurance that are necessary to offset 
any change in premium level due to the 
implementation of the provisions of this 
act shall be made through adjustments 
in the base rates for the affected cover- 
ages. Such adjustments shall be filed by 
the Bureau with the Commissioner in 
accordance with Articles 12B and 25A of 
General Statute Chapter 58.” 

Session Laws 1987, c. 869, s. 19 con- 
tains a severability clause. 

Effect of Amendments. — Session 
Laws 1987, c. 864, s. 28, effective August 
14, 1987, added the last sentence of sub- 
section (c). 

Session Laws 1987, c. 864, s. 33, effec- 
tive retroactively on July 16, 1986, 
added the proviso at the end of the first 
sentence of subsection (c). 

Session Laws 1987, c. 869, s. 9 substi- 
tuted “at-fault” for “chargeable” in the 
first sentence of subsection (b) and 
added subsections (h) through (1). For ef- 
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fective date of this amendment, see the 
Editor’s Note above. 

The 1987 (Reg. Sess., 1988) amend- 
ment, effective June 27, 1988, deleted 
the second paragraph of subsection (b), 
which read “As used in this section, the 
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tion that a person is responsible for an 
infraction as provided in Article 66 of 
Chapter 15A of the General Statutes,” 
and deleted “the safe driver plans under 
G.S. 58-30.4 and” preceding “this sec- 
tion” in subsection (e). 


term ‘conviction’ includes a determina- 


§ 58-124.32. Rate filings and hearings for motor ve- 
hicle insurance. 


(a) With respect to nonfleet private passenger motor vehicle in- 
surance, except as provided in G.S. 58-124.22, a filing made by the 
Bureau under G.S. 58-124.20(d) is not effective until approved by 
the Commissioner or unless 60 days have elapsed since the making 
of a proper filing under that subsection and the Commissioner has 
not called for a hearing on the filing. If the Commissioner calls for a 
hearing, he must give written notice to the Bureau, specify in the 
notice in what respect the filing fails to comply with this Article, 
and fix a date for the hearing that is not less than 30 days from the 
date the notice is mailed. 

(b) At least 15 days before the date set for the convening of the 
hearing the respective staffs and consultants of the Bureau and 
Commissioner shall meet at a prehearing conference to review the 
filing and discuss any points of disagreement that are likely to be in 
issue at the hearing. At the prehearing conference, the parties shall 
list the names of potential witnesses and, where possible, stipulate 
to their qualifications as expert witnesses, stipulate to the sequence 
of appearances of witnesses, and stipulate to the relevance of pro- 
posed exhibits to be offered by the parties. Minutes of the prehear- 
ing conference shall be made and reduced to writing and become 
part of the hearing record. Any agreements reached as to prelimi- 
nary matters shall be set forth in writing and consented to by the 
Bureau and the Commissioner. The purpose of this subsection is to 
avoid unnecessary delay in the rate hearings. 

(c) Once begun, hearings must proceed without undue delay. At 
the hearing the burden of proving that the proposed rates are not 
excessive, inadequate, or unfairly discriminatory is on the Bureau. 
The Commissioner may disregard at the hearing any exhibits, judg- 
ments, or conclusions offered as evidence by the Bureau that were 
developed by or available to or could reasonably have been obtained 
or developed by the Bureau at or before the time the Bureau made 
its proper filing and which exhibits, judgments, or conclusions were 
not included and supported in the filing; unless the evidence is 
offered in response to inquiries made at the hearing by the Depart- 
ment, the notice of hearing, or as rebuttal to the Department’s 
evidence. If relevant data becomes available after the filing has 
been properly made, the Commissioner may consider such data as 
evidence in the hearing. The order of presenting evidence shall be 
(1) by the Bureau; (2) by the Department; (3) any rebuttal evidence 
by the Bureau regarding the Department’s evidence; and (4) any 
rebuttal evidence by the Department regarding the Bureau’s rebut- 
tal evidence. Neither the Bureau nor the Department shall present 
repetitious testimony or evidence relating to the same issues. The 
Bureau shall reimburse the Department for all reasonable costs 
incurred by the Department in retaining outside actuarial, eco- 
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nomic, and legal consultants or counsel, and court reporting ser- 
vices, for the review of rate filings, in conducting hearings, and up 
to the time the Commissioner issues an order approving or disap- 
proving the filing. , 

(d) If the Commissioner finds that a filing complies with the pro- 
visions of this Article, either after the hearing or at any other time 
after the filing has been properly made, he may issue an order 
approving the filing. If the Commissioner after the hearing finds 
that the filing does not comply with the provisions of this Article, 
he may issue an order disapproving the filing, determining in what 
respect the filing is improper, and specifying the appropriate rate 
level or levels that may be used by the members of the Bureau 
instead of the rate level or levels proposed by the Bureau filing, 
unless there has not been data admitted into evidence in the hear- 
ing that is sufficiently credible for arriving at the appropriate rate 
level or levels. Any order issued after a hearing shall be issued 
within 45 days after the completion of the hearing. If no order is 
issued within 45 days after the completion of the hearing, the filing 
shall be deemed to be approved. The Commissioner may thereafter 
review any filing in the manner provided; but if so reviewed, no 
adjustment of any premium on any policy then in force may be 
ordered. The escrow provisions of G.S. 58-124.22(b) apply to any 
order of the Commissioner under this subsection. 

(e) No person shall willfully withhold information required by 
this Article from or knowingly furnish false or misleading informa- 
tion to the Commissioner, any statistical agency designated by the 
Commissioner, any rating or advisory organization, the Bureau, 
the North Carolina Motor Vehicle Reinsurance Facility, or any in- 
surer, which information affects the rates, rating plans, classifica- 
tions, or policy forms subject to this Article or Article 25A of this 
chapter. (1985 (Reg. Sess., 1986), c. 1027, s. 5; 1987, c. 864, s. 65; 
1987 (Reg. Sess., 1988), c. 975, s. 6.) 


Editor’s Note. — Session Laws 1985 
(Regular Session, 1986), c. 1027, s. 58, 
makes this section effective July 16, 
1986. 

Session Laws 1985 (Regular Session, 
1986), c. 1027, s. 9, provides: “Notwith- 
standing the provisions of sections 2 
through 5 of this act, the Bureau may 
make its 1986 rate filing for nonfleet 
private passenger motor vehicle insur- 
ance after July 1, 1986.” 


Session Laws 1985 (Reg. Sess., 1986), 
c. 1027, s. 57, contains a severability 
clause. 

Effect of Amendments. — The 1987 
amendment, effective August 14, 1987, 
added the last sentence of subsection (d). 

The 1987 (Reg. Sess., 1988) amend- 
ment, effective June 27, 1988, added the 
last sentence of subsection (d). 


§ 58-124.33. (For effective date see note) At-fault 
accidents and certain moving traffic vi- 
olations under the Safe Driver Incen- 


tive Plan. 


(a) The subclassification plan promulgated pursuant to G.S. 
98-124.31(b) may provide for separate surcharges for major, inter- 
mediate, and minor accidents. A “major accident” is an at-fault 
accident that results in either (i) bodily injury or death or (ii) only 
property damage of two thousand dollars ($2,000) or more. An “in- 
termediate accident” is an at-fault accident that results in only 
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property damage of more than one thousand dollars ($1,000) but 
less than two thousand dollars ($2,000). A “minor accident” is an 
at-fault accident that results in only property damage of one thou- 
sand dollars ($1,000) or less. The subclassification plan may also 
exempt certain minor accidents from the Facility recoupment sur- 
charge. 

(b) The subclassification plan promulgated pursuant to G.S. 
58-124.31(b) shall provide that with respect to a conviction for any . 
moving traffic violation that is not listed in subsection (c) of this 
section, there shall be no Motor Vehicle Reinsurance Facility re- 
coupment surcharge pursuant to G.S. 58-248.34(f) unless (i) the 
vehicle owner, principal operator, or any licensed operator in the 
owner’s household has a driving record consisting of one or more 
convictions for a moving traffic violation, other than the conviction 
for the exempt violation, or one or more at-fault accidents during 
the three-year period immediately preceding the date of the appli- 
cation for a policy or the date of the preparation of the renewal of a 
policy, or (ii) the moving traffic violation for which the operator has 
been convicted occurred at the time of an accident for which he was 
at fault. Nothing in this section affects any provisions in the sub- 
classification plan for premium surcharges for moving traffic viola- 
tions or at-fault accidents. 

(c) The subclassification plan promulgated pursuant to G.S. 
58-124.31(b) shall provide for facility recoupment surcharges pur- 
suant to G.S. 58-248.34(f) and G.S. 58-248.41, in addition to pre- 
mium surcharges, for convictions for the following moving traffic 
violations: 


General Statute Description of Offense 


20-12.1 Being impaired while accom- 
panying a permittee who is 
learning to drive 


20-28 Driving while license is sus- 
pended or revoked 

20-138.1 Driving a vehicle while im- 
paired 

20-138.3 Driving by provisional licensee 
after consuming alcohol or 
drugs 

20-140(a) Driving carelessly and heed- 


lessly in willful or wanton dis- 
regard of the rights of others 

20-140(b) Driving without due caution in 
a manner so as to endanger 
other people or property 

29-141(a) Only driving at least 11 miles 
per hour over the posted speed 
limit or driving in excess of 
the speed limit established by 
the State Department of Trans- 
portation under G.S. 
20-141(d)(2) 

20-141() Driving in excess of 55 mph 
and at least 15 mph over legal 
limit, while fleeing or attempt- 
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Description of Offense 


ing to elude arrest by a law 
enforcement officer 


20-141(1) Driving more than 15 mph 
over legal limit 

20-141.1 Speeding in a school zone 

20-141.3(a) Engaging in prearranged speed 
competition with another motor 
vehicle 

20-141.3(b) Willfully engaging in speed 
competition with another motor 
vehicle (not prearranged) 

20-141.3(c) Allowing or authorizing others 


20-141.4(al1) 


20-141.4(a2) 


20-166(a) 


20-166(c) 


20-175.2 


20-217 


14-18 
14-18 


to use one’s motor vehicle in 
prearranged speed competition 
or placing or receiving a bet or 
wager on a prearranged speed 
competition 

Death by vehicle (unintention- 
ally causing death of another 
while engaged in impaired 
driving) 

Death by vehicle (unintention- 
ally causing death of another 
as a result of a violation of 
motor vehicle law intended to 
regulate traffic or used to con- 
trol operation of a vehicle) 
Failure to stop by driver who 
knew or should have known he 
was involved in accident and 
that accident caused death or 
injury to any person 

Failure of driver involved in 
accident causing property dam- 
age or personal injury or death 
(if driver did not know of in- 
jury or death) to stop at scene 
of accident 

Failure to yield right-of-way to 
blind person at crossings, inter- 
sections, and traffic control sig- 
nal points 

Failure to stop and remain 
stopped when approaching a 
stopped school bus engaged in 
receiving or discharging pas- 
sengers and while bus has me- 
chanical stop signal displayed 
Voluntary manslaughter 
Involuntary manslaughter 


(d) There shall be no Facility recoupment surcharge under G.S. 


08-248.34(f) for accidents or conviction for speeding violations oc- 
curring when operating a firefighting, rescue squad, or law enforce- 
ment vehicle in response to an emergency if the operator of the 
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vehicle at the time of the accident or speeding violation was a paid 
or volunteer member of any fire department, rescue squad, or any 
law enforcement agency. This exception does not include an acci- 
dent or speeding violation occurring after the vehicle ceases to be 
used in response to such emergency. 

(e) There shall be no Facility recoupment surcharge under G.S. 
58-248.34(f) for any accident involving only damage to the opera- 
tor’s vehicle or to the property of another for which full payment or 
compensation has been made by the operator at fault; and when the 
motor vehicle insurer of the operator has not made any payment 
under any kind of insurance policy for such property damage to or 
on behalf of such operator. Notwithstanding the provision of this 
subsection, an insured still has a duty to report such accident to his 
insurer and to law enforcement authorities if such duty is required 
by the insurance contract or by law. 

(f) The subclassification plan shall! provide that with respect to a 
conviction for a “violation of speeding 10 miles per hour or less over 
the speed limit” there shall be no premium surcharge nor any as- 
sessment of points unless there is a driving record consisting of a 
conviction or convictions for a moving traffic violation or violations, 
except for a prayer for judgment continued for any moving traffic 
violation, during the three years immediately preceding the date of 
application or the preparation of the renewal. The subclassification 
plan shall also provide that with respect to a prayer for judgment 
continued for any moving traffic violation, there shall be no pre- 
mium surcharge nor any assessment of points unless the vehicle 
owner, principal operator, or any licensed operator in the owner’s 
household has a driving record consisting of a prayer or prayers for 
judgment continued for any moving traffic violation or violations 
during the three years immediately preceding the date of applica- 
tion or the preparation of the renewal. For the purpose of this sub- 
section, a “prayer for judgment continued” means a determination 
of guilt by a jury or a court though no sentence has been imposed. 
For the purpose of this subsection, a “violation of speeding 10 miles 
per hour or less over the speed limit” does not include the offense of 
speeding in a school zone in excess of the posted school zone speed 
limit nor any offense of speeding in excess of 65 miles per hour. 

(f1) The subclassification plan shall provide that in the event an 
insured is at fault in an accident and is convicted of a moving traffic 
violation in connection with the accident, only the higher plan pre- 
mium surcharge between the accident and the conviction shall be 
assessed on the policy. 

(g) As used in this section “conviction” means a conviction as 
defined in G.S. 20-279.1 and means an infraction as defined in G.S. 
14-3.1. (1987, c. 869, s. 6.) 


Editor’s Note. — Session Laws 1987, 
c. 869, s. 20 makes this section effective 
six months after the date the revised 
subclassification plan is approved by the 
Commissioner of Insurance as provided 
in s. 17 of the act. 

Session Laws 1987, c. 869, s. 17 pro- 
vides: “The North Carolina Rate Bureau 
shall file. in accordance with GS. 
58-124.31 a revised subclassification 
plan to reflect the provisions of this act. 


The Bureau shall make the filing no 
later than February 1, 1988, and such 
plan shall become effective six months 
after the date the plan is approved by 
the Commissioner. Such revised plan 
shall apply only to new and renewal 
nonfleet private passenger motor vehicle 
insurance policies written on and after 
the effective date of the plan. With re- 
spect to any moving traffic violations 
that occur before the effective date of the 
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plan, the surcharge levied under G.S. 
58-248.34(f) shall be determined by the 
revised subclassification plan. With re- 
spect to at fault accidents that occur be- 
fore the effective date of the plan, the 
premium surcharges under the plan 
shall be determined by the subclassifica- 
tion plan in effect at the time such at 
fault accidents occur.” 

Session Laws 1987, c. 869, s. 18, pro- 
vides: “Any adjustments in rates for 
nonfleet private passenger motor vehicle 
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insurance that are necessary to offset 
any change in premium level due to the 
implementation of the provisions of this 
act shall be made through adjustments 
in the base rates for the affected cover- 
ages. Such adjustments shall be filed by 
the Bureau with the Commissioner in 
accordance with Articles 12B and 25A of 
General Statute Chapter 58.” 

Session Laws 1987, c. 869, s. 19 con- 
tains a severability clause. 


ARTICLE 13C. 


Regulation of Insurance Rates. 


§ 58-131.34. Purposes. 


CASE NOTES 


Scope of Commissioner’s Author- 
ity. — The authority of the Commis- 
sioner to review, approve, modify, or dis- 
approve insurance rates promulgated by 
the rate bureau is limited to that au- 


§ 58-131.35. Definitions. 
As used in this Article: 


thority granted by the General Assem- 
bly. State ex rel. Commissioner of Ins. v. 
North Carolina Rate Bureau, 75 N.C. 
App. 201, 331 S.E.2d 124, cert. denied, 
314 N.C. 547, 335 S.E.2d 319 (1985). 


(8), (9) Repealed by Session Laws 1987, c. 864, s. 66, effective 
August 14, 1987. (1977, c. 828, s. 2; 1987, c. 864, s. 66.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 


Effect of Amendments. — The 1987 
amendment, effective August 14, 1987, 
deleted subdivisions (8) and (9). 


§ 58-131.35A. Other definitions. 
As used in this Article and in Articles 12B and 25A of this Chap- 


ter: 


(1) “Private passenger motor vehicle” means: 

a. A motor vehicle of the private passenger or station 
wagon type that is owned or hired under a long-term 
contract by the policy named insured and that is nei- 
ther used as a public or livery conveyance for passen- 
gers nor rented to others without a driver; or 

b. A motor vehicle with a pick-up body, a delivery sedan or 
a panel truck that is owned by an individual or by 
husband and wife or individuals who are residents of 
the same household and that is not customarily used 
in the occupation, profession, or business of the in- 
sured other than farming or ranching. Such vehicles 
owned by a family farm copartnership or corporation 
shall be considered owned by an individual for pur- 
poses of this Article; or 
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c. A motorcycle, motorized scooter or other similar motor- 
ized vehicle not used for commercial purposes. 

(2) “Nonfleet” motor vehicle means a motor vehicle not eligible 
for classification as a fleet vehicle for the reason that the 
motor vehicle is one of four or less motor vehicles owned or 
hired under a long-term contract by the policy named in- 
sured. (1987, c. 864, s. 67.) 


Editor’s Note. — Session Laws 1987, upon ratification. The act was ratified 
c. 864, s. 93 makes this section effective August 14, 1987. 


§ 58-131.36. Scope of application. 


The provisions of this Article shall apply to all insurance on risks 
or on operations in this State, except: 

(1) Reinsurance, other than joint reinsurance to the extent 
stated in G.S. 58-131.45; 

(2) Any policy of insurance against loss or damage to or legal 
liability in connection with property located outside this 
State, or any motor vehicle or aircraft principally garaged 
and used outside of this State, or any activity wholly car- 
ried on outside this State; 

(3) Insurance of vessels or craft, their cargoes, marine builders’ 
risks, marine protection and indemnity, or other risks com- 
monly insured under marine, as distinguished from inland 
marine, insurance policies; 

(4) Accident, health, or life insurance; 

(5) Annuities; 

(6) Repealed by Session Laws 1985, c. 666, s. 43, effective Sep- 
tember 1, 1985. 

(7) Mortgage guaranty insurance; 

(8) Workers’ compensation and employers’ liability insurance 
written in connection therewith; 

(9) For private passenger (nonfleet) motor vehicle liability in- 
surance, automobile medical payments insurance, unin- 
sured motorists’ coverage and other insurance coverages 
written in connection with the sale of such liability insur- 
ance; 

(10) Theft of or physical damage to private passenger 
(nonfleet) motor vehicles; and 

(11) Insurance against loss to residential real property with 
not more than four housing units located in this State or 
any contents thereof or valuable interest therein and other 
insurance coverages written in connection with the sale of 
such property insurance. Provided, however, that this Arti- 
cle shall apply to insurance against loss to farm buildings 
(other than farm dwellings and their appurtenant struc- 
tures); farm personal property; travel or camper trailers 
designed to be pulled by private passenger motor vehicles 
unless insured under policies covering nonfleet private 
passenger motor vehicles; residential real and personal 
property insured in multiple line insurance policies cover- 
ing business activities as the primary insurable interest; 
and marine, general liability, burglary and theft, glass, 
and animal collision insurance except when such coverages 
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are written as an integral part of a multiple line insurance 
policy for which there is an indivisible premium. _ 
The provisions of this Article shall not apply to hospital service or 


medical service corporations, investment companies, mutual 


bene- 


fit associations, or fraternal beneficiary associations. (1977, c. 828, 
s. 2; 1979, c. 714, s. 2; 1981, c. 888, s. 5; 1985, c. 666, s. 43.) 


Effect of Amendments. — 
The 1985 amendment, effective Sept. 


1, 1985, deleted subdivision (6), which 
read: “Title insurance.” 


CASE NOTES 


The Commissioner did not have 
the statutory authority to withhold 
approval of an 11.7% rate increase for 
farmowner insurance coverages subject 
to the rate bureau’s jurisdiction on the 
condition that the insurance service of- 
fice file for a rate decrease for 


farmowner insurance coverages not sub- 
ject to the rate bureau’s jurisdiction. 
State ex rel. Commissioner of Ins. v. 
North Carolina Rate Bureau, 75 N.C. 
App. 201, 331 S.E.2d 124, cert. denied, 
314 N.C. 547, 335 S.E.2d 319 (1985). 


§ 58-131.37. Rate standards. 


(a) In order to serve the public interest, rates shall not be exces- 
sive, inadequate, or unfairly discriminatory. 

(b), (c) Repealed by Session Laws 1985 (Reg. Sess., 1986), c. 1027, 
s. 10, effective September 1, 1986. 

(d) No rate is inadequate unless the rate is unreasonably low for 
the insurance provided and the use or continued use of the rate by 
the insurer has had or will have the effect of: 

(1) Endangering the solvency of the insurer; or 
(2) Destroying competition; or 


(3) Creating a monopoly; or 


(4) Violating actuarial principles, practices, or soundness. 
(1977, c. 828, s. 2; 1985 (Reg. Sess., 1986), c. 1027, ss. 9.1, 10, 11.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 1027, s. 57, contains 
a severability clause. 

Effect of Amendments. — The 1985 


(Regular Session, 1986) amendment, ef- 
fective September 1, 1986, inserted “In 
order to serve the public interest” at the 
beginning of subsection (a), deleted sub- 
sections (b) and (c), relating to excessive 
rates, and rewrote subsection (d). 


CASE NOTES 


Stated in Mackey v. Nationwide Ins. 
Cos., 724 F.2d 419 (4th Cir. 1984). 


§ 58-131.38. Rating methods. 


In determining whether rates comply with the standards under 
GS 58-131.37, the following criteria shall be applied: 

(1) Due consideration shall be given to past and prospective 
loss and expense experience within this State, to catastro- 
phe hazards, to a reasonable margin for underwriting 
profit and contingencies, to trends within this State, to 
dividends or savings to be allowed or returned by insurers 
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to their policyholders, members, or subscribers, and to all 
other relevant factors, including judgment factors; Pro- 
vided, however, that regional or countrywide expense or 
loss experience and other regional or countrywide data 
may be considered only when credible North Carolina ex- 
pense or loss experience or other data is not available. 
(1977, c. 828, s. 2; 1985 (Reg. Sess., 1986), c. 1027, s. 16.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 1027, s. 57, contains 
a severability clause. 


Effect of Amendments. — The 1985 
(Regular Session, 1986) amendment, ef- 
fective September 1, 1986, rewrote the 
proviso at the end of subdivision (1). 


§ 58-131.39. Filing of rates and supporting data. 


(a) With the exception of inland marine insurance that is not 
written according to manual rates and rating plans, every admitted 
insurer and every licensed rating organization, which has been des- 
ignated by any insurer for the filing of rates under G.S. 58-131.41, 
shall file with the Commissioner all rates and all changes and 
amendments thereto made by it for use in this State prior to the 


time they become effective. 


(d) This section and G.S. 58-480 shall be construed in pari mate- 
ria. (1977, c. 828, s. 2; 1985 (Reg. Sess., 1986), c. 1027, s. 17; 1987, c. 


441, s. 8.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendments, it is not set out. 

Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 1027, s. 57, contains 
a severability clause. 

Effect of Amendments. — The 1985 
(Regular Session, 1986) amendment, ef- 
fective September 1, 1986, added subsec- 
tion (d). 

The 1987 amendment, effective June 


§ 58-131.42. Disapproval 


22, 1987, substituted “with the excep- 
tion of inland marine insurance that is 
not written according to manual rates 
and rating plans, every admitted in- 
surer” for “Except as to inland marine 
risks which by general custom of the 
business are not written according to 
manual rates and rating plans, every 
admitted insurer” at the beginning of 
subsection (a). 


of rates; interim use of 


rates. 


(a) If, after a hearing, the Commissioner disapproves a rate, he 
must issue an order specifying in what respects the rate fails to 
meet the requirements of G.S. 58-131.37. If the Commissioner finds 
a rate to be excessive, he shall order the excess premium, plus 
interest at a rate determined in the same manner as in GS. 
58-124.22(b) as of the dates such rates were effective for policy- 
holders, to be refunded to those policyholders who have paid the 
excess premium. If the Commissioner finds a rate to be unfairly 
discriminatory, he shall order an appropriate adjustment for policy- 
holders who have paid the unfairly discriminatory premium. The 
order must be issued within 30 business days after the close of the 
hearing. 

(c) No person shall willfully withhold information required by 
this aciiels from or knowingly furnish false or misleading informa- 
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tion to the Commissioner, any statistical agency designated by the 
Commissioner, any rating or advisory organization, or any insurer, 
which information will affect the rates, rating plans, classifications, 
or policy forms subject to this Article. (1977, c. 828, s. 2; 1985 (Reg. 


Sess., 1986), c. 1027, ss. 12, 12.1.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 1027, s. 57, contains 
a severability clause. 


Effect of Amendments. — The 1985 
(Regular Session, 1986) amendment, ef- 
fective September 1, 1986, rewrote sub- 
section (a) and added subsection (c). 


§ 58-131.44. Advisory organizations. 


(a) No advisory organization shall conduct its operations in this 
State unless and until it has obtained a license from and filed with 


the Commissioner: 


(1) A copy of its constitution, articles of incorporation, agree- 
ment, or association, and of its bylaws, or rules and regula- 
tions governing its activities, all duly certified by the cus- 
todian of the originals thereof; 

(2) A list of its members and subscribers; and 

(3) The name and address of a resident of this State upon 
whom notices, process affecting it, or orders of the Commis- 


sioner may be served. 


(1977, c. 828, s. 2; 1987, c. 441, s. 11.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 1027, s. 47 provides 
that “G.S. 58-131.44(a) is amended by 
substituting the words, ‘obtain a license 
from and’ between the words ‘shall’ and 
‘file’.” The words “shall” and “file” do not 
occur together in subsection (a). There- 
fore, at the direction of the Revisor of 


Statutes, this amendment has not been 
effectuated. 

Session Laws 1985 (Reg. Sess., 1986), 
c. 1027, s. 57, contains a severability 
clause. 

Effect of Amendments. — The 1987 
amendment, effective June 22, 1987, in- 
serted “obtained a license from and” in 
the introductory language of subsection 
(a). 


§ 58-131.45. Joint underwriting and joint reinsur- 
ance organizations. 


(a) Every group, association, or other organization of insurers 


which engages in joint underwriting or joint reinsurance through 
such group, association, or organization, or by standing agreement 
among the members thereof, shall obtain a license from and file 
with the Commissioner: 
(1) A copy of its constitution, articles of incorporation, agree- 
ment, or association, and bylaws; 
(2) A list of its members; and 
(3) The name and address of a resident of this State upon 
whom notices, process affecting it, or orders of the Commis- 
sioner may be served. 
(1977, c. 828, s. 2; 1985 (Reg. Sess., 1986), c. 1027, s. 48; 1987, c. 
441, s. 12; c. 864, s. 71.) 
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Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 1027, s. 48 provided 
that “G.S. 58-131.45(a) was amended by 
inserting the words, ‘obtain a license 
from and’ between the words ‘file’ and 
‘with’.” However, the apparent intent of 
the act was to insert the quoted lan- 
guage between the words “shall” and 
“file.” Subsequently, the 1987 amend- 
ments inserted the language in its 
present position. 

Session Laws 1985 (Reg. Sess., 1986), 
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c. 1027, s. 57, contains a severability 
clause. 

Effect of Amendments. — The 1985 
(Reg. Sess., 1986) amendment, effective 
July 16, 1986, inserted “obtain a license 
from and” in subsection (a). See the Edi- 
tor’s note above. 

Session Laws 1987, c. 441, s. 12, effec- 
tive June 22, 1987, inserted “obtained a 
license from and” in the introductory 
paragraph of subsection (a). 

Session Laws 1987, c. 864, s. 71, effec- 
tive August 14, 1987, amended Session 
Laws 1987, c. 441, s. 12 by substituting 
“obtain” for “obtained.” 


§ 58-131.46. Insurers authorized to act in concert. 


Subject to and in compliance with the provisions of this Chapter 
authorizing insurers to be members or subscribers of rating or advi- 
sory organizations or to engage in joint underwriting or joint rein- 
surance, two or more insurers may act in concert with each other 
and with others with respect to any matters pertaining to the mak- 
ing of rates or rating systems, the preparation or making of insur- 
ance policy or bond forms, underwriting rules, surveys, inspections 
and investigations, the furnishing of loss or expense statistics or 
other information and data, the creation, administration, or termi- 
nation of a market assistance program, or carrying on of research. 


(1977, c. 828, s. 2; 1986, Ex. Sess., c. 7, s. 9.) 


Editor’s Note. — Session Laws 1986, 
Extra Session, c. 7, s. 13 makes the act 
effective upon ratification. Section 13 
further provides: “Within 30 days after 
the effective date of this act the boards 
of directors of the FAIR Plan and the 
Beach Plan shall each submit a revised 
plan of operation for approval by the 
Commissioner in accordance with G.S. 
58-173.21(b) and G.S. 58-173.7, respec- 
tively.” The act was ratified on February 
18, 1986. 

A further provision of Session Laws 


1986, Extra Session, c. 7, s. 13 provided 
that the act would expire on June 30, 
1988. However, this provision was de- 
leted by Session Laws 1987, c. 731, s. 1. 

Section 12 of Session Laws 1986, 
Extra Session, c. 7 is a severability 
clause. 

Effect of Amendments. — The 1986 
Extra Session amendment, effective 
February 18, 1986, inserted “the cre- 
ation, administration, or termination of 
a market assistance program” near the 
end of this section. 


§ 58-131.48. Agreements to adhere. 


No insurer shall assume any obligation to any person, other than 
a policyholder or other insurers with which it is under common 
control or management or is a member of a market assistance pro- 
gram or of a joint underwriting or joint reinsurance organization, to 
use or adhere to certain rates or rules; and no other person shall 
impose any penalty or other adverse consequence for failure of an 
insurer to adhere to certain rates or rules. This section does not 
apply to mandatory or voluntary risk sharing plans established 
under Article 37 of this Chapter or apportionment agreements 
among insurers approved by the Commissioner pursuant to G.S. 
58-131.52. Provided, however, that members and subscribers of rat- 
ing or advisory organizations may use the rates, rating systems, 
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underwriting rules, or policy or bond forms of such organizations 
either consistently or intermittently. The fact that two or more 
admitted insurers, whether or not members or subscribers of a rat- 
ing or advisory organization, consistently or intermittently use the 
rates or rating systems made or adopted by a rating organization, 
or the underwriting rules or policy or bond forms prepared by a 
rating or advisory organization, shall not be sufficient in itself to 
support a finding that an agreement to so adhere exists, and it may 
be used only for the purpose of supplementing or explaining direct 
evidence of the existence of any such agreement. (1977, c. 828, s. 2; 
1986, Ex. Sess., c. 7, ss. 10, 11.) 


Editor’s Note. — Session Laws 1986, 
Extra Session, c. 7, s. 18 makes the act 
effective upon ratification. Section 13 
further provides: “Within 30 days after 
the effective date of this act the boards 
of directors of the FAIR Plan and the 
Beach Plan shall each submit a revised 
plan of operation for approval by the 
Commissioner in accordance with G.S. 
58-173.21(b) and G.S. 58-173.7, respec- 
tively.” The act was ratified on February 
18, 1986. 

A further provision of Session Laws 
1986, Extra Session, c. 7, s. 13 provided 
that the act would expire on June 30, 


1988. However, this provision was de- 
leted by Session Laws 1987, c. 731, s. 1. 

Section 12 of Session Laws 1986, 
Extra Session, c. 7 is a severability 
clause. 

Effect of Amendments. — The 1986 
Extra Session amendment, effective 
February 18, 1986, inserted “a market 
assistance program or of” following 
“management or is a member of” in the 
first sentence and substituted “This sec- 
tion does not apply to mandatory or vol- 
untary risk sharing plans established 
under Article 37 of this Chapter or” for 
“This section shall not apply to” at the 
beginning of the second sentence. 


§ 58-131.53. Request for review of rate, rating plan, 
rating system or underwriting rule. 


(a) Any person aggrieved by any rate charged, rating plan, rat- 
ing system, or underwriting rule followed or adopted by an insurer 
or rating organization may request the insurer or rating organiza- 
tion to review the manner in which the rate, plan, system, or rule 
has been applied with respect to insurance afforded him. Such re- 
quest may be made by his authorized representative, and shall be 
in writing. If the request is not granted within 30 days after it is 
made, the requestor may treat it as rejected. Any person aggrieved 
by the action of an insurer or rating organization in refusing the 
review requested or in failing or refusing to grant all or part of the 
relief requested, may file a written complaint and request for hear- 
ing with the Commissioner, and shall specify the grounds relied 
upon. If the Commissioner has information concerning a similar 
complaint he may deny the hearing. If the Commissioner believes 
that probable cause for the complaint does not exist or that the 
complaint is not made in good faith, he shall deny the hearing. If 
the Commissioner finds that the complaint charges a violation of 
this Article and that the complainant would be aggrieved if the 
aon is proven, he shall proceed as provided in G.S. 58-9.2 or 

(b) Repealed by Session Laws 1985 (Regular Session, 1986), c. 
1027, s. 15, effective September 1, 1986. (1977, c. 828, s. 2; 1985, c. 
733, s. 3; 1985 (Reg. Sess., 1986), c. 1027, s. 15; 1987, c. 441, s. 13.) 
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Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 1027, s. 57, contains 
a severability clause. 

Effect of Amendments. — The 1985 
amendment, effective July 12, 1985, 
added “notice of termination of agency 
contract to the Commissioner” in the 
catchline, designated the first para- 
graph as subsection (a), and added sub- 
section (b). 


INSURANCE 


§58-131.60 


The 1985 (Reg. Sess., 1986) amend- 
ment, effective Sept. 1, 1986, repealed 
subsection (b) of this section, relating to 
notice of cancellation of agency con- 
tracts. 

The 1987 amendment, effective June 
22, 1987, substituted “G.S. 58-9.2 or 
58-9.7” for “G.S. 58-131.54” at the end of 
subsection (a). 


§ 58-131.55. Suspension of license. 


(a) i ane by Session Laws 1985, c. 666, s. 36, effective July 
10, 1985. 

(c) No license shall be suspended except upon a written order of 
the Commissioner stating his findings, made after a hearing held 
upon not less than 10 days’ written notice to such person or organi- 
zation, and specifying the alleged violation. (1977, c. 828, s. 2; 1985, 


c. 666, s. 36.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — The 1985 
amendment, effective July 10, 1985, re- 
wrote the catchline to this section, 
which formerly read: “Penalties,” de- 
leted subsection (a), providing for a five 


hundred dollar penalty for violation of 
this Article and a five thousand dollar 
penalty for willful violation thereof, and 
substituted “No license shall be sus- 
pended” for “No penalty shall be im- 
posed and no license shall be suspended 
or revoked” at the beginning of subsec- 
tion (c). 


§ 58-131.56: Repealed by Session Laws 1985 (Reg. Sess., 1986), 
c. 1027, s. 15, effective September 1, 1986. 


Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 1027, s. 57, contains 
a severability clause. 


§ 58-131.59: Repealed by Session Laws 1985 (Reg. Sess., 1986), 
c. 1027, s. 15, effective September 1, 1986. 


Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 1027, s. 57, contains 
a severability clause. 


§ 58-131.60. Limitation. 


Nothing in this Article shall apply to any town or county farmers 
mutual fire insurance association restricting its operations to not 
more than five counties in this State that are adjacent to the county 
in which its home office is located, or to domestic insurance compa- 
nies, associations, orders or fraternal benefit societies now doing 
business in this State on the assessment plan. (1977, c. 828, s. 2; 
1985 (Reg. Sess., 1986), c. 1013, s. 10.1.) 
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Effect of Amendments. — The 1985 tuted “five counties in this State that 
(Reg. Sess., 1986) amendment, effective are adjacent to the county in which its 
July 15, 1986, substituted “its opera- home office is located” for “three adja- 
tions” for “their operations” and substi- cent counties.” 


§ 58-131.61. Financial disclosure; rate modifica- 
tions; reporting requirements. 


(a) The Commissioner may require each insurer subject to this 
Article to report, on a form prescribed by the Commissioner, its loss 
and expense experience, investment income, administrative ex- 
penses, and other data that he may require, for kinds of insurance 
or classes of risks that he designates. These reports are in addition 
to financial or other statements required by this Chapter. 

(b) The Commissioner may designate one or more rating organi- 
zations or advisory organizations to gather and compile the experi- 
ence and data referred to in subsection (a) of this section for their 
member companies. 

(c) Whereas the provisions enacted by the General Assembly in 
1986 regarding modifications in North Carolina civil law may have 
a prospective effect upon the loss experience of insurers subject to 
this Article, the Commissioner is authorized to review each com- 
pany’s rates by type of insurance that are in effect on and after 
January 1, 1987, and, when and where appropriate, require modifi- 
cation of such rates. 

(d) Each insurer subject to this Article shall record the experi- 
ence and data referred to in subsection (a) of this section arising 
from causes of action arising against its insureds on and after Janu- 
ary 1, 1987. Such experience and data shall be reported to the 
Commissioner by March 31, 1988, which report shall be on a form 
prescribed by the Commissioner reflecting such experience and 
data for the one-year period beginning on January 1, 1987. Subse- 
quently, such experience and data shall be reported to the Commis- 
sioner by March 31 of each year for each one-year period ending on 
December 31 of the previous year. 

(e) On or before July 1, 1988, and annually thereafter, the Com- 
missioner shall report to the General Assembly the effects, if any, of 
changes in North Carolina civil law statutes on the experience of 
EAB subject to this section. (1985 (Reg. Sess., 1986), c. 1027, c. 


Editor’s Note. — Session Laws 1985 Session Laws 1985 (Reg. Sess., 1986), 


(Regular Session, 1986), c. 1027, s. 58, c. 1027, s. 57, contains a severability 
makes this section effective September clause. 
1, 1986. 


§ 58-131.62. Good faith immunity for operation of 
market assistance programs. 


There is no liability on the part of and no cause of action of any 
nature arises against any director, administrator, or employee of a 
market assistance program, or the Commissioner or his representa- 
tives, for any acts or omissions taken by them in creation or opera- 
tion of a market assistance program. The immunity established by 
this section does not extend to willful neglect, malfeasance, bad 


116 


§58-131.63 INSURANCE §58-132 


faith, fraud, or malice that would otherwise make an act or omis- 
sion actionable. (1985 (Reg. Sess., 1986), c. 1027, s. 28.) 


Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 1027, s. 58, makes 
this section effective March 10, 1986. 


Session Laws 1985 (Reg. Sess., 1986), 
c. 1027, s. 57, contains a severability 
clause. 


§ 58-131.63. CGL extended reporting. 


Any policy for commercial general liability coverage wherein the 
insurer offers, and the insured elects to purchase, an extended re- 
porting period for claims arising during the expiring policy period 
must provide: 

(1) That in the event of a cancellation permitted by G.S. 58-473 

or nonrenewal effective under G.S. 58-474, there shall be a 

30-day period before the effective date of the cancellation 

or nonrenewal during which the insured may elect to pur- 
chase coverage for the extended reporting period; 

(2) That the limit of liability in the policy aggregate for the 
extended reporting period shall be one hundred percent 

(100%) of the expiring policy aggregate; and 

(3) Within 45 days after the mailing or delivery of the written 
request of the insured, the insurer shall mail or deliver the 
following loss information covering a three-year period: 

a. Aggregate information on total closed claims, including 
date and description of occurrence, and any paid 
losses; 

b. Aggregate information on total open claims, including 
date and description of occurrence, and amounts of any 
payments; 

c. Information on notice of any occurrence, including date 
and description of occurrence. (1985 (Reg. Sess., 1986), 
c. 1013, +s. 17; c.,1027,-s:. 29.) 


Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 1027, s. 58, makes 
this section, which was enacted by Ses- 
sion Laws 1985 (Reg. Sess., 1986), c. 
1027, s. 29, effective September 1, 1986. 

Session Laws 1985 (Reg. Sess., 1986), 
c. 1027, s. 57, contains a severability 
clause. 


Effect of Amendments. — Session 
Laws 1985 (Reg. Sess., 1986), c. 1013, s. 
17, amends this section, as enacted by 
Session Laws 1985 (Reg. Sess., 1986), c. 
1027, s. 29, by rewriting subdivision (3), 
effective Sept. 1, 1986. 


ARTICLE 14. 


Real Estate Title Insurance Companies. 


§ 58-132. Purpose of organization; formation; in- 
suring closing services; premium rates; 
combined premiums for lenders’ cover- 


ages. 


(a) Companies may be formed in the manner provided in this 
Article for the purpose of furnishing information in relation to ti- 
tles to real estate and of insuring owners and others interested 
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therein against loss by reason of encumbrances and defective title; 
provided, however, that no such information shall be so furnished 
nor shall such insurance be so issued as to North Carolina real 
property unless and until the title insurance company has obtained 
the opinion of an attorney, licensed to practice law in North Caro- 
lina and not an employee or agent of the company, who has con- 
ducted or caused to be conducted under the attorney’s direct super- 
vision a reasonable examination of the title. The company shall 
cause to be made a determination of insurability of title in accor- 
dance with sound underwriting practices for title insurance compa- 
nies. A company may also insure the proper performance of services 
necessary to conduct a real estate closing performed by an approved 
attorney licensed to practice in North Carolina. Provided, however, 
nothing in this section shall be construed to prohibit or preclude a 
title insurance company from insuring proper performance by its 
issuing agents. 

(b) Such companies shall be subject to: 

(1) The same capital, surplus and investment requirements as 
govern the formation and operation of domestic stock casu- 
alty companies. 

(2) The same deposit requirements governing the operation of 
other state or foreign casualty companies in this State; and 

(3) Repealed by Session Laws 1985, c. 666, s. 43, effective 
September 1, 1985. 

(d) The premium rates charged for insuring against loss by rea- 
son of encumbrances and defective title and for insuring real estate 
closing services shall be based on the purchase price of the real 
estate being conveyed or the loan amount and shall not be estab- 
lished as flat fees. If a title insurer has also issued title insurance 
protecting a lender or owner against loss by reason of encum- 
brances and defective title, the insurer shall charge one undivided 
premium for the combination of the title insurance and the closing 
services insurance. (1899, c. 54, s. 38; 1901, c. 391, s. 3; Rev., s. 
4745; C.S., s. 6395; 1923, c. 71; 1973, c. 128; 1985, c. 666, s. 43; 1987, 
c. 625, ss. 1-3.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — The 1985 
amendment, effective Sept. 1, 1985, de- 
leted subdivision (b)(3), which read: “Ar- 
ticle 17A of the Insurance Law of this 
State and G.S. 58-39. Such companies 
shall not be subject to the Insurance 


Law of this State except as otherwise 
provided in this Article.” 

The 1987 amendment, effective July 
16, 1987, rewrote subsection (a), added 
subsection (d), and added “insuring clos- 
ing services; premium rates; combined 
premium for lenders’ coverages” at the 
end of the catchline. 


CASE NOTES 


Cited in Gardner v. North Carolina 
State Bar, 316 N.C. 285, 341 S.E.2d 517 
(1986). 
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§ 58-134. Financial statements and licenses re- 
quired. 


Title insurance companies are subject to G.S. 58-21 and 58-22. 
- The Commissioner may require title insurance companies to sepa- 
rately report their experience in insuring titles and in insuring 
closing services. The Commissioner of Insurance shall annually li- 
cense such companies and their agents, and have the same power 
and authority to visit and examine such corporations as he has in 
the case of other domestic insurance companies; and the duties and 
liabilities of such corporations and their agents in reference to such 
examinations are the same as those of other domestic insurance 
companies. (1899, c. 54, s. 38; 1901, c. 391, s. 3; Rev., s. 4745; C.S., s. 
6397; 1987, °c. 625, ss. 4, 5.) 


Effect of Amendments. — The 1987 
amendment, effective July 16, 1987, re- 
wrote the first two sentences, which 
read “Every such corporation shall, on 
or before the thirtieth day of January of 
each year, file in the office of the Com- 
missioner of Insurance a _ statement, 
such as he may require, showing its con- 


cember, signed and sworn to by its presi- 
dent or its secretary or treasurer and 
one of its directors. For neglect to file 
such annual statement or for making a 
wilfully false statement, it shall be lia- 
ble to the same penalties imposed upon 
other insurance companies.” In addition, 
the amendment rewrote the catchline. 


dition and its affairs for the year ending 
on the preceding thirty-first day of De- 


§ 58-134.4. Unearned premium reserve on policies 
issued by foreign or alien title insur- 
ance companies. 


Every foreign or alien title insurance company licensed to trans- 
act title insurance in this State shall reserve and maintain the 
same reserves as are required of domestic companies under the 
provisions of G.S. 58-134.3, unless by the laws of the state or coun- 
try of domicile of such company there is required to be set aside and 
maintained an unearned premium reserve in at least as great an 
amount as is required of domestic companies by that section. (1969, 
c. 897; 1987, c. 864, s. 4.) 


Effect of Amendments. — The 1987 substituted “G.S. 58-134.3” for “G.S. 
amendment, effective August 14, 1987, 58-134.4.” 
ARTICLE 15. 


Title Insurance Companies and Land Mortgage 
Companies Issuing Collateral Loan 
Certificates. 


§ 58-135.1. Prohibition against payment or receipt 
of title insurance kickbacks, rebates, 
commissions and other payments. 


(b) Any person or entity violating the provisions of this Chapter 
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shall be guilty of a misdemeanor and subject to a fine of not more 
than five thousand dollars ($5,000), or imprisonment for not more 
than six months, or both, in the discretion of the court. 

(1973, c. 1836, s. 1; 1985, c. 666, s. 24.) 


Only Part of Section Set Out.— As amendment, effective Oct. 1, 1985, sub- 
the rest of the section was not affected stituted “five thousand dollars ($5,000)” 
by the amendment, it is not set out. for “one thousand dollars ($1,000)” in 

Effect of Amendments. — The 1985 subsection (b). 


ARTICLE 16. 


Reciprocal or Interinsurance Exchanges. 


§ 58-143. Reserve fund. 


There shall at all times be maintained as a reserve a sum in cash 
or convertible securities equal to fifty per centum (50%) of the ag- 
gregate net annual deposits collected and credited to the accounts of 
the subscribers on policies having one year or less to run and pro 
rata on those for longer periods. For the purpose of said reserve, net 
annual deposits shall be construed to mean the advance payments 
of subscribers after deducting therefrom the amounts specifically 
provided in the subscribers’ agreements, for expenses. Said sum 
shall at no time be less than one hundred thousand dollars 
($100,000), and if at any time fifty percent (50%) of the aggregate 
deposits so collected and credited shall not equal that amount, then 
the subscribers, or their attorney for them, shall make up any defi- 
ciency. The liability of the subscribers to make up any such defi- 
ciency may be limited by agreement between the subscribers and 
the attorney-in-fact, if the terms of such agreement and the condi- 
tions under which such agreement shall be applicable have been 
approved by the Commissioner. (1913, c. 183, s. 7; C.S., s. 6403; 
1945, c. 386; 1987, c. 864, s. 69.) 


Effect of Amendments. — The 1987 
amendment, effective August 14, 1987, 
added the last sentence. 


§ 58-146. Punishment for failing to comply with 
law. 


Any attorney or representative who shall, except for the purpose 
of applying for certificate of authority as herein provided, exchange 
any contracts of indemnity of the kind and character specified in 
this Article, or directly or indirectly solicit or negotiate any applica- 
tions for same without first complying with the foregoing provi- 
sions, shall be deemed guilty of a misdemeanor, and upon convic- 
tion thereof shall be subject to a fine of not less than one thousand 
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dollars ($1,000), nor more than five thousand dollars ($5,000). 
(1913, c. 183, s. 10; C.S., s. 6406; 1985, c. 666, s. 20.) 


Effect of Amendments. — The 1985 
amendment, effective Oct. 1, 1985, sub- 
stituted “one thousand dollars ($1,000)” 


for “one hundred dollars ($100.00)” and 
“five thousand dollars ($5,000)” for “five 
hundred dollars ($500.00)”. 


ARTICLE 17. 


Foreign or Alien Insurance Companies. 


§ 58-149. Admitted to do business. 


Foreign or alien insurance companies, upon complying with the 
conditions of this Chapter applicable to them, may be admitted to 
transact in this State any class of insurance authorized by the laws 
in force relative to the duties, obligations, prohibitions, and penal- 
ties of insurance companies, and subject to all laws applicable to the 
transaction of such business by foreign or alien insurance compa- 
nies and their agents. (1899, c. 54, s. 61; Rev., s. 4746; C.S., s. 6410; 


1945, c. 384; 1987, c. 629, s. 17.) 


Effect of Amendments. — The 1987 
amendment, effective February 1, 1988, 
deleted “by constituted agents resident 


herein,” preceding “any class of insur- 
ance authorized.” 


§ 58-150. Conditions of admission. 


A foreign or alien insurance company may be admitted and au- 


thorized to do business when it: 


(4) Repealed by Session Laws 1987, c. 629, s. 20, effective Feb- 


ruary 1, 1988. 


(6) Satisfies the Commissioner that it is in substantial compli- 


ance wit 


h the provisions of G.S. 58-72.1 through G.S. 


58-72.3 and Article 35 of this Chapter. 

(7) Satisfies the Commissioner that it is in compliance with the 
company name requirements of G.S. 58-73. (1899, c. 54, s. 
62; 1901, c. 391, s. 5; 1908, c. 438, s. 6; Rev., s. 4747; C.S., s. 
6411; 1945, c. 384; 1951, c. 781, s. 3; 1985 (Reg. Sess., 
1986), c. 1027, s. 32; 1987, c. 629, s. 20; 1987 (Reg. Sess., 


1983) 5.C.294.05 8. nL.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendments, it is not set out. 

Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 1027, s. 57, contains 
a severability clause. 

Effect of Amendments. — The 1985 
(Reg. Sess., 1986) amendment, effective 


July 16, 1986, added subdivision (6). 

The 1987 amendment, effective Feb- 
ruary 1, 1988, repealed subdivision (4). 

The 1987 (Reg. Sess., 1988) amend- 
ment, effective June 27, 1988, substi- 
tuted “Satisfies” for “Satisfied” at the 
beginning of subdivision (6) and added 
subdivision (7). 
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§ 58-151. Limitation as to kinds of insurance. 


Any foreign or alien company admitted to do business in this 
State shall be limited with respect to doing kinds of insurance in 
this State in the same manner and to the same extent as are domes- 
tic companies, provided that any foreign insurance company which 
has been licensed to do the business of life insurance in this State 
continuously during a period of 20 years next preceding March 6, 
1945, may continue to be licensed, in the discretion of the Commis- 
sioner, to do the kind or kinds of insurance business which it was 
authorized to do immediately prior to March 6, 1945. (1899, c. 44, s. 
65; 1901, c. 391, s. 5; 1903, c. 438, s. 6; Rev., s. 4748; 1911, c. 111, s. 
2: C.S., s. 6412; 1945, c. 384; 1985 (Reg. Sess., 1986), c. 1027, s. 53; 
1987 (Reg. Sess., 1988), c. 975, s. 17.) 


Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 1027, s. 57, contains 
a severability clause. 

Effect of Amendments. — The 1985 
(Reg. Sess., 1986) amendment, effective 
July 16, 1986, designated the first para- 
graph subsection (a) and added subsec- 
tion (b). 


The 1987 (Reg. Sess., 1988) amend- 
ment, effective June 27, 1988, deleted 
subsection (b), relating to the corporate 
title of a foreign or alien company ad- 
mitted to do business in the state, and 
deleted the designation “(a)” at the be- 
ginning of the present section. 


§ 58-152. Retaliatory laws. 


When, by the laws of any other state or nation, any fines, penal- 
ties, licenses, fees, deposits of money or of securities, or other obli- 
gations or prohibitions are imposed upon insurance companies of 
this State doing business in such other state or nation or upon their 
agents therein greater than those imposed by this State upon insur- 
ance companies of such other state, then, so long as such laws con- 
tinue in force, the same fines, penalties, licenses, fees, deposits, 
obligations and prohibitions, of whatever kind, may in the discre- 
tion of the Commissioner be imposed upon all such insurance com- 
panies of such other state or nation doing business within this State 
and upon their agents here. Nothing herein repeals or reduces the 
license, fees, taxes, and other obligations now imposed by the laws 
of this State or to go into effect with the companies of any other 
state or nation unless some company of this State is actually doing 
or seeking to do business in such state or nation. When an insur- 
ance company organized under the laws of any state or country is 
prohibited by the laws of such state or country or by its charter 
from investing its assets other than capital stock in the bonds of 
this State, then and in such case the Commissioner of Insurance is 
authorized and directed to refuse to grant a license to transact 
business in this State to such insurance company. (1899, c. 54, s. 71; 
1903, c. 536, s. 11; Rev., s. 4749; C.S., s. 6413; 1927, c. 32; 1945, c. 
384; 1987, c. 814, s. 3.) 


Effect of Amendments. — The 1987 
amendment, effective for taxable years 


beginning on or after January 1, 1987, 
rewrote the first sentence. 
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§ 58-153. Service of legal process upon Commis- 
sioner of Insurance. 


As an alternative to service of legal process under the provisions 
of Rule 4 of the Rules of Civil Procedure, the service of such process 
upon any company licensed or admitted and authorized to do busi- 
ness in this State under the provisions of this Chapter may be made 
by the sheriff delivering and leaving a copy of such process in the 
office of the Commissioner of Insurance with a deputy duly ap- 
pointed by the Commissioner for such purpose or acceptance of ser- 
vice of such process may be made by the Commissioner of Insurance 
or such duly appointed deputy. As a condition precedent to a valid 
service of process and of the action of the Commissioner in the 
premises, the party obtaining such service shall pay to the Commis- 
sioner of Insurance at the time of service or acceptance of service 
the sum of five dollars ($5.00), which such party shall recover as 
part of the taxable costs if he prevails in his action. (1899, c. 54, ss. 
16, 62; 1903, c. 438, s. 6; Rev., s. 4750; C.S., s. 6414; 1927, c. 167, s. 
1; 1931, c. 287; 1951, c. 781, s. 9; 1971, c. 421, s. 1; 1985, c. 666, s. 5.) 


Effect of Amendments. — The 1985 __ dollar ($1.00)” near the end of the last 
amendment, effective July 10, 1985, sentence. 
substituted “five dollars ($5.00)” for “one 


§ 58-153.1. Unauthorized Insurers Process Act. 


(b) Service of Process upon Unauthorized Insurer. . 

(1) Any of the following acts in this State, effected by mail or 
otherwise, by an unauthorized foreign or alien insurer: 
a. The issuance or delivery of contracts of insurance to 

residents of this State or to corporations authorized to 
do business therein, 
b. The solicitation of applications for such contracts, 
c. The collection of premiums, membership fees, assess- 
ments or other considerations for such contracts, or 
d. Any other transaction of business, 
Is equivalent to and shall constitute an appointment by 
such insurer of the Commissioner of Insurance and his 
successor or successors in office, to be its true and lawful 
attorney, upon whom may be served all lawful process in 
any action, suit, or proceeding instituted by or on behalf of 
an insured or beneficiary arising out of any such contract 
of insurance, and any such act shall be signification of its 
agreement that such service of process is of the same legal 
force and validity as personal service of process in this 
State upon such insurer. 

(2) Such service of process shall be made by delivering to and 
leaving with the Commissioner of Insurance or some per- 
son in apparent charge of his office two copies thereof and 
the payment to him of five dollars ($5.00). The Commis- 
sioner of Insurance shall within four business days mail by 
certified or registered mail one of the copies of such process 
to the defendant at its last known principal place of busi- 
ness, and shall keep a record of all process so served upon 
him. Such service of process is sufficient, provided notice of 
such service and a copy of the process are sent within 10 
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days thereafter by registered mail by plaintiff or plaintiffs 
attorney to the defendant at its last known principal place 
of business, and the defendant’s receipt, or receipt issued 
by the post office with which the letter is registered, show- 
ing the name of the sender of the letter and the name and 
address of the person to whom the letter is addressed, and 
the affidavit of the plaintiff or plaintiffs attorney showing 
a compliance herewith are filed with the clerk of the court 
in which such action is pending on or before the date the 
defendant is required to appear, or within such further 
time as the court may allow. 


(3) Service of process in any such action, suit or proceeding 


shall in addition to the manner provided in subdivision (2) 
of this subsection be valid if served upon any person within 
this State who, in this State on behalf or such insurer, is 
a. Soliciting insurance, or 

b. Making, issuing or delivering any contract of insurance, 

or 
c. Collecting or receiving any premium, membership fee, 
assessment or other consideration for insurance. 

And a copy of such process is sent within 10 days thereaf- 
ter by registered mail by the plaintiff or plaintiffs attorney 
to the defendant at the last known principal place of busi- 
ness of the defendant, and the defendant’s receipt, or the 
receipt issued by the post office with which the letter is 
registered, showing the name of the sender of the letter 
and the name and address of the person to whom the letter 
is addressed, and the affidavit of the plaintiff or plaintiffs 
attorney showing a compliance herewith are filed with the 
clerk of the court in which such action is pending on or 
before the date the defendant is required to appear, or 
within such further time as the court may allow. 


(4) No plaintiff or complainant shall be entitled to a judgment 


by default under this section until the expiration of 30 
days from the date of the filing of the affidavit of compli- 
ance. 


(5) Nothing in this section contained shall limit or abridge the 


right to serve any process, notice or demand upon any in- 
surer in any other manner now or hereafter permitted by 


aw. 
(1955, c. 1040; 1985, c. 666, ss. 5, 8; 1987, c. 752, s. 11.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendments, it is not set out. 

Effect of Amendments. — The 1985 
amendment, effective July 10, 1985, 
substituted “five dollars ($5.00)” for “one 
dollar ($1.00)” at the end of the first sen- 
tence of subdivision (b)(2) and substi- 


tuted “within three business days” for 
“forthwith” and inserted “certified or” 
preceding “registered mail” in the sec- 
ond sentence of subdivision (b)(2). 

The 1987 amendment, effective Au- 
gust 7, 1987, substituted “four” for 
“three” in the second sentence of subdi- 
vision (b)(2). 
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§ 58-154. Commissioner to notify company of ser- 
vice or acceptance of service of pro- 
cess. 


When service of legal process is made in the manner provided in 
G.S. 58-153, the Commissioner of Insurance or his duly appointed 
deputy shall within four business days thereafter notify the com- . 
pany served of such service or acceptance of service by registered or 
certified mail directed to its secretary, or its resident manager in 
the case of a foreign company having no secretary in the United 
States. Such notification shall be accompanied by a copy of the 
process served or accepted and any pleading or order accompanying 
the process. The Commissioner shall keep a record which shall 
show the day and hour of such service or acceptance of service of 
process and whether any pleading or order accompanied the pro- 
cess. When service is made under the provisions of G.S. 58-153, the 
time within which to file a responsive pleading, as provided by 
Chapter 1A of the General Statutes, shall be deemed extended by 
12 days. (1899, c. 54, s. 16; Rev., s. 4751; C.S., s. 6415; 1927, c. 167, 
Bee elo ea lees, oy Too, Cc. Ob0, 8) 1: AOL, (2.5, LL) 


Effect of Amendments. — The 1985 The 1987 amendment, effective Au- 
amendment, effective July 10, 1985, gust 7, 1987, substituted “four” for 
substituted “three business days” for “three” in the first sentence and substi- 


“two business days” near the beginning tuted “12” for “10” in the last sentence. 
of the first sentence. 


ARTICLE 17A. 


Mergers, Rehabilitation and Liquidation of Insurance 
Companies. 


§ 58-155.1. Merger or consolidation. 


(b) Reinsurance of all or substantially all of the insurance in 
force of a domestic insurer by another insurer under an agreement 
whereby the reinsuring company succeeds to all of the liabilities of 
and supplants the domestic insurance company thereon shall be 
deemed a consolidation for the purposes of this section. (1947, c. 
923; 1955,.c. 905; 1985, c. 572, s. 4.) 


Only Part of Section Set Out. — As Effect of Amendments. — The 1985 
the rest of the section was not affected amendment, effective Oct. 1, 1985, re- 
by the amendment, it is not set out. wrote subsection (b). 


CASE NOTES 


Cited in Long v. Beacon Ins. Co., 87 
N.C. App. 171, 360 S.E.2d 134 (1987). 
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1988 CUMULATIVE SUPPLEMENT 


§58-155.11 


§ 58-155.10. Uniform Insurers Liquidation Act; def- 


initions. 


This section and G.S. 58-155.11 to 58-155.17 inclusive, comprise 
and may be cited as the Uniform Insurers Liquidation Act. For the 


purposes of this act: 


(12) “State” means any state of the United States, the District 
of Columbia, or Puerto Rico. (1943, c. 170; 1947, c. 923; 


1987, c. 864, s. 44.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 


Effect of Amendments. — The 1987 
amendment, effective August 14, 1987, 
rewrote subdivision (12). 


CASE NOTES 


Stated in North Carolina Reinsur- 
ance Facility v. North Carolina Ins. 
Guar. Ass’n, 67 N.C. App. 359, 313 


S.E.2d 253 (1984); Universal Marine 
Ins. Co. v. Beacon Ins. Co., 592 F. Supp. 
948 (W.D.N.C. 1984). 


§ 58-155.11. Conduct of delinquency proceedings 
against insurers domiciled in this State. 


(b) As domiciliary receiver the Commissioner shall be vested by 


operation of law with the title to all of the property, contracts, 
including reinsurance contracts or treaties, and rights of action, 
and all of the books and records of the insurer wherever located, as 
of the date of entry of the order directing him to rehabilitate or 
liquidate a domestic insurer, or to liquidate the United States 
branch of an alien insurer domiciled in this State, and he shall have 
the right to recover the same and reduce the same to possession; 
except that ancillary receivers in reciprocal states shall have, as to 
assets located in their respective states, the rights and powers 
which are hereinafter prescribed for ancillary receivers appointed 


in this State as to assets located in this State. 
(1947)... 923:.1985,; c.572.28; 3:) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — The 1985 


CASE 


Plaintiff had standing to bring ac- 
tion in his capacity as insurance 
commissioner and rehabilitator of 
insurance company. State ex rel. Long 
v. Alexander & Alexander Servs., Inc., 
680 F. Supp. 746 (E.D.N.C. 1988). 

Sections 58-155.1 through 58-155.36 
provide that plaintiff represent in- 
surance company as its rehabilita- 
tor, and in this capacity he may conduct 
the business of the insurer or take other 


amendment, effective Oct. 1, 1985, in- 
serted “including reinsurance contracts 
or treaties” near the beginning of sub- 
section (b). 


NOTES 


steps to conserve its affairs. No claims 
may be asserted by plaintiff against de- 
fendants on behalf of the creditors or 
policyholders of the insurance company. 
State ex rel. Long v. Alexander & Alex- 
ander Servs., Inc., 680 F. Supp. 746 
(E.D.N.C. 1988). 

Cited in Universal Marine Ins. Co. v. 
Beacon Ins. Co., 768 F.2d 84 (4th Cir. 
1985). 
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§ 58-155.12. Conduct of delinquency proceedings 
against insurers not domiciled in this 
State. 


(b) The domiciliary receiver, for the purpose of liquidating an 
insurer domiciled in a reciprocal state, shall be vested by operation 
of law with the title to all of the property, contracts, rights of action, 
books, and records of the insurer that are located in this State; and 
he shall have the right, acting through the ancillary receiver, to 
recover balances[,| less allowable offsets as provided in G.S. 
58-155.28, due from local agents and to obtain possession of any 
books and records of the insurer that are found in this State. He 
shall also be entitled to recover the other assets of the insurer 
located in this State except that upon the appointment of an ancil- 
lary receiver in this State, the ancillary receiver shall during the 
ancillary receivership proceedings have the sole right to recover 
such other assets. The ancillary receiver shall, as soon as practica- 
ble, liquidate from their respective securities those special deposit 
claims and secured claims which are proved and allowed in the 
ancillary proceedings in this State, and shall pay the necessary 
expenses of the proceedings. All remaining assets he shall promptly 
transfer to the domiciliary receiver. Subject to the foregoing provi- 
sions the ancillary receiver and his deputies shall have the same 
powers and be subject to the same duties with respect to the admin- 
eee of such assets, as a receiver of an insurer domiciled in this 

tate. 

(1947, c. 923; 1987, c. 864, s. 58.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — Subsection (b) was 
amended by Session Laws 1987, c. 864, 
s. 58, in the coded bill drafting format 
provided by § 120-20.1. It has been set 


out in the form above at the direction of 
the Revisor of Statutes. 

Effect of Amendments. — The 1987 
amendment, effective October 1, 1987, 
rewrote the first sentence of subsection 


(b). 


CASE NOTES 


Creditors in nondomiciliary states 
are at liberty to prefer themselves by 
commencing attachment or similar pro- 
ceedings against such property as may 
be found in their respective states. This, 
of course, results in inequity as to other 
creditors. North Carolina Reinsurance 
Facility v. North Carolina Ins. Guar. 
Ass’n, 67 N.C. App. 359, 313 S.E.2d 253 
(1984). 

Wasteful conflicts are likely to 
arise between the domiciliary and 
the ancillary receivers during the ad- 
ministration of the assets since each re- 
ceiver feels bound to seize as much of the 


company’s property as possible in order 
that he may protect local creditors to the 
greatest possible extent. By requiring 
consolidation of general assets with the 
domiciliary receiver, while allowing lo- 
cal general creditors to prove their 
claims locally, the Uniform Act resolves 
problems both of unfair preferences for 
local creditors and of unnecessary hard- 
ship to them in participating in the do- 
miciliary proceedings. North Carolina 
Reinsurance Facility v. North Carolina 
Ins. Guar. Ass’n, 67 N.C. App. 359, 313 
S.E.2d 253 (1984). 
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§ 58-155.13. Claims of nonresidents against domes- 
tic insurers. 


(b) Controverted claims belonging to claimants residing in recip- 
rocal states may either 
(1) Be proved in this State as provided by law, or 

(2) If ancillary proceedings have been commenced in such re- 
ciprocal states, may be proved in those proceedings. _ 

In the event a claimant elects to prove his claim in ancil- 

lary proceedings, if notice of the claim and opportunity to 

appear and be heard is afforded the domiciliary receiver of 

this State as provided in G.S. 58-155.14 with respect to 

ancillary proceedings in this State, the final allowance of 

such claim by the courts in the ancillary state shall be 

accepted in this State as conclusive as to its amount, and 

shall also be accepted as conclusive as to its priority, if any, 

against special deposits or other security located within 


the ancillary state. (1947, c. 923.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected, it 
is not set out. 

Editor’s Note. — In order to correct 


an error in the bound volume, “Contro- 
verted” has been substituted for “Con- 
verted” at the beginning of subsection 
(b), as set out above. 


CASE NOTES 


Cited in Universal Marine Ins. Co. v. 
Beacon Ins. Co., 768 F.2d 84 (4th Cir. 
1985). 


§ 58-155.14. Claims against foreign insurers. 


CASE NOTES 


Creditors in nondomiciliary states 
are at liberty to prefer themselves by 
commencing attachment or similar pro- 
ceedings against such property as may 
be found in their respective states. This, 
of course, results in inequity as to other 
creditors. North Carolina Reinsurance 
Facility v. North Carolina Ins. Guar. 
Ass’n, 67 N.C. App. 359, 313 S.E.2d 253 
(1984). 

Wasteful conflicts are likely to 
arise between the domiciliary and 
the ancillary receivers during the ad- 
ministration of the assets since each re- 
ceiver feels bound to seize as much of the 
company’s property as possible in order 


that he may protect local creditors to the 
greatest possible extent. By requiring 
consolidation of general assets with the 
domiciliary receiver, while allowing lo- 
cal general creditors to prove their 
claims locally, the Uniform Act resolves 
problems both of unfair preferences for 
local creditors and of unnecessary hard- 
ship to them in participating in the do- 
miciliary proceedings. North Carolina 
Reinsurance Facility v. North Carolina 
Ins. Guar. Ass’n, 67 N.C. App. 359, 313 
S.E.2d 253 (1984). 

Cited in Universal Marine Ins. Co. v. 
Beacon Ins. Co., 768 F.2d 84 (4th Cir. 
1985). 
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§ 58-155.15. Priority of certain claims. 


(a) The following priority of claims in the distribution of the as- 
sets of an insurer domiciled in this State is established: 

(1) Claims for cost of administration and conservation of assets 
of the insurer. 

(2) Compensation actually owing to employees other than offi- 
cers of the insurer for services rendered within three 
months prior to the commencement of a delinquency pro- 
ceeding against the insurer under this Article, but not ex- 
ceeding one thousand dollars ($1,000) for each employee. 
In the discretion of the Commissioner, this compensation 
may be paid as soon as practicable after the proceeding has 
been commenced. This priority is in lieu of any other simi- 
lar priority that may be authorized by law as to wages or 
compensation of those employees. 

(3) Claims or portions of claims for benefits under policies and 
for losses incurred, including claims of third parties under 
liability policies, up to an amount of three hundred thou- 
sand dollars ($300,000) per claim; but excluding claims of 
insurance pools, underwriting associations, or those aris- 
ing out of reinsurance agreements, claims of other insurers 
for subrogation, and claims of insurers for payments and 
settlements under uninsured and underinsured motorist 
coverages. 

(4) Claims for unearned premiums. 

(5) Claims of general creditors, including claims of insurance 
pools, underwriting associations, or those arising out of 
reinsurance agreements; claims of other insurers for subro- 
gation; those portions of claims for benefits under policies 
and for losses incurred, including claims of third parties 
under liability policies, in excess of three hundred thou- 
sand dollars ($300,000) per claim; and claims of insurers 
for payments and settlements under uninsured and under- 
insured motorist coverages. 

(d) The owner of a secured claim against an insurer for which a 
receiver has been appointed in this or any other state may surren- 
der his security and file his claim as a general creditor, or the claim 
may be discharged by resort to the security, in which case the defi- 
ciency, if any, shall be treated as a claim against the general assets 
of the insurer on the same basis es claims of unsecured creditors. If 
the amount of the deficiency has been adjudicated in ancillary pro- 
ceedings as provided in G.S. 58-155.10 to 58-155.17, or if it has been 
adjudicated by a court of competent jurisdiction in proceedings in 
which the domiciliary receiver has had notice and opportunity to be 
heard, such amount shall be conclusive; otherwise the amount shall 
be determined in the delinquency proceeding in the domiciliary 
state. (1947, c. 923; 1985, c. 10, s. 1; 1987, c. 864, ss. 5, 18.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendments, it is not set out. 

Effect of Amendments. — The 1985 
amendment, effective Feb. 27, 1985, re- 
wrote subsection (a). 

The 1987 amendment, effective Au- 


gust 14, 1987, substituted “those arising 
out of reinsurance agreements” for “re- 
insurers” in subdivisions (a)(3) and 
(a)(5), and substituted “G.S. 58-155.10 
through G.S. 58-155.17” for “this act” in 
subsection (d). 
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§58-155.17 


1988 CUMULATIVE SUPPLEMENT 


§58-155.28 


CASE NOTES 


‘*Reinsurers” Defined. — The legis- 
lature did not intend, by its use of the 
word “reinsurers” in subdivision (a)(3) to 
describe only those insurers to whom a 
risk is ceded by reinsurance. Instead, 
the General Assembly intended the 
word “reinsurers” as a comprehensive 
term, referring to all parties involved in 
reinsurance transactions, whether as 
ceding insurers or as assuming insurers. 
State ex rel. Long v. Beacon Ins. Co., 87 
N.C. App. 72, 359 S.E.2d 508 (1987). 

The conclusion that “reinsurers” was 
intended by the legislature as a compre- 
hensive term, including all parties to a 
contract of reinsurance, is reinforced by 
the provisions of 1987 Sess. Laws, c. 864, 
which implicitly acknowledged that the 
word “reinsurers” was inaptly used in 


the original enactment of the statute 
and expressed an unequivocal legisla- 
tive intent that all claims arising out of 
contracts of reinsurance are to be ex- 
cluded from the priority created by sub- 
division (a)(3) and are to be treated the 
same as claims of general creditors pur- 
suant to subdivision (a)(5). State ex rel. 
Long v. Beacon Ins. Co., 87 N.C. App. 
72, 359 S.E.2d 508 (1987). 

Claims growing out of contracts of 
reinsurance with insolvent insurer 
are entitled to no higher priority than 
the claims of general creditors for the 
purposes of subsection (a). State ex rel. 
Long v. Beacon Ins. Co., 87 N.C. App. 
72, 359 S.E.2d 508 (1987). 

Applied in Long v. Beacon Ins. Co., 
87 N.C. App. 72, 360 S.E.2d 134 (1987). 


§ 58-155.17. Uniformity of interpretation. 


CASE NOTES 


Applied in North Carolina Reinsur- 
ance Facility v. North Carolina Ins. 


Guar. Ass’n, 67 N.C. App. 359, 313 
S.E.2d 253 (1984). 


§ 58-155.25. Date rights fixed on liquidation. 


CASE NOTES 


This section must be read in con- 
junction with § 58-155.60. North Caro- 
lina Reinsurance Facility v. North Caro- 


lina Ins. Guar. Ass’n, 67 N.C. App. 359, 
313 S.E.2d 253 (1984). 


§ 58-155.27: Repealed by Session Laws 1985, c. 10, s. 2, effective 


February 27, 1985. 


Cross References. — For similar 
provisions, see now § 58-155.15(a)(2). 


§ 58-155.28. Offsets. 
(c) A set-off credit shall be 


agents’ balances otherwise paya 
receiver for the amount expende 
ance coverage of their insureds an 


ermitted to local agents against 
ve: to the domiciliary or ancillary 


such agents to replace insur- 
the reasonable expenses inci- 


dent thereto as a result of any domestic, foreign or alien insurer 
Ho placed in delinquency proceedings. Agents claiming such set- 


off s 


all within 60 days of replacing such coverage provide a veri- 


fied accounting of the replacement of such insurance to the domicil- 
lary receiver, the ancillary receiver, if any, and the North Carolina 


Insurance Guaranty Association or 


similar organization in the 


state of residence of the policyholder. The verified accounting shall 
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include the name of the agent, the name of the insured, the policy 
number, the replacement policy number, the cost of the replace- 
ment policy, the amount of unearned premium under each policy as 
to which set off is claimed, any claimed expenses and a verification 
that the accounting has been provided to each of the persons and 
entities described herein. Unearned premiums set off as provided 
above in any amount shall be deemed paid in full by the insurer 
and no person shall have a claim for such unearned premiums 
against the North Carolina Insurance Guaranty Association or sim- 
ilar organization in the state of residence of the policyholder. (1947, 


c. 923; 1987, c. 864, s. 59.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 


Effect of Amendments. — The 1987 
amendment, effective October 1, 1987, 
added subsection (c). 


ARTICLE 17B. 


Postassessment Insurance Guaranty Association. 


§ 58-155.41. Short title. 


CASE NOTES 


Applied in City of Greensboro v. Re- 
serve Ins. Co., 70 N.C. App. 651, 321 
S.E.2d 232 (1984). 


§ 58-155.42. Purpose of Article. 


CASE NOTES 


The determination of whether par- 
ticular policy of insurance is one of 
indemnity or liability depends upon 
the intention of the parties as evinced by 
the phraseology of the agreement in the 
policy. City of Greensboro v. Reserve 
Ins. Co., 70 N.C. App. 651, 321 S.E.2d 
232 (1984). 

The fundamental distinction be- 
tween policy of indemnity insurance 
and one of liability involves when the 
obligation of the insurer to the insured 
first attaches. City of Greensboro v. Re- 
serve Ins. Co., 70 N.C. App. 651, 321 
S.E.2d 232 (1984). 

The general distinction between in- 


demnity insurance and liability insur- 
ance is that if the policy is one against 
liability, the coverage thereunder at- 
taches when the liability attaches, re- 
gardless of actual loss at that time; but 
if the policy is one of indemnity only, an 
action against the insurer does not lie 
until an actual loss in the discharge of 
the liability is sustained by the insured. 
City of Greensboro v. Reserve Ins. Co., 
70 N.C. App. 651, 321 S.E.2d 232 (1984). 

Stated in North Carolina Reinsur- 
ance Facility v. North Carolina Ins. 
Guar. Ass’n, 67 N.C. App. 359, 313 
S.E.2d 253 (1984). 
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§ 58-155.45. Definitions. 


As used in this Article: ore . 

(4) “Covered claim” means an unpaid claim, including one of 
unearned premiums, which is in excess of fifty dollars 
($50.00) and arises out of and is within the coverage and 
not in excess of the applicable limits of an insurance policy 
to which this Article applies issued by an insurer, if such 
insurer becomes an insolvent insurer after the effective 
date of this Article and (i) the claimant or insured is a 
resident of this State at the time of the insured event; or 
(ii) the property from which the claim arises is perma- 
nently located in this State. “Covered claim” shall not in- 
clude any amount due any reinsurer, insurer, Insurance 
pool, or underwriting association, as subrogation recov- 
eries or otherwise. 

(5) “Insolvent insurer” means (i) an insurer licensed and au- 
thorized to transact insurance in this State either at the 
time the policy was issued or when the insured event oc- 
curred and (ii) determined to be insolvent by a court of 
competent jurisdiction. 

(9) “Policyholder” means the person to whom an insurance pol- 
icy to which this Article applies was issued by an insurer 
which has become an insolvent insurer. (1971, c. 670, s. 1; 
1985, c. 613, ss. 1-3.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — Session Laws 1985, 
c. 6138, s. 11 is a severability clause. 

Effect of Amendments. — The 1985 
amendment, effective July 4, 1985, and 


applicable to all covered claims existing 
as of that date or arising thereafter, to 
the extent allowed by law, inserted “is in 
excess of fifty dollars ($50.00) and” in 
the first sentence of subdivision (4), in- 
serted “licensed and” in subdivision (5), 
and added subdivision (9). 


§ 58-155.46. Creation of the Association. 


There is created a nonprofit, unincorpoated legal entity to be 
known as the North Carolina Insurance Guaranty Association. All 
insurers defined as member insurers in G.S. 58-155.45(6) shall be 
and remain members of the Association as a condition of their au- 
thority to transact insurance in this State. The Association shall 
perform its functions under a plan of operation established and 
approved under G.S. 58-155.49 and shall exercise its powers 
through a board of directors established under G.S. 58-155.47. For 
purposes of administration and assessment, the Association shall 
be divided into two separate accounts: (i) the automobile insurance 
account; and (ii) the account for all other insurance to which the 
Article applies. Each person becoming a member insurer after Octo- 
ber 1, 1985, shall pay to the Association upon demand a nonrefund- 
able initial membership fee of fifty dollars ($50.00). (1971, c. 670, s. 
1; 1985, c. 613, s. 4.) 


Editor’s Note. — Session Laws 1985, 
c. 613, s. 11 is a severability clause. 

Effect of Amendments. — The 1985 
amendment, effective July 4, 1985, and 


applicable to all covered claims existing 
as of that date or arising thereafter, to 
the extent allowed by law, added the last 
sentence. 
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CASE NOTES 


Applied in North Carolina Reinsur- Guar. Ass’n, 67 N.C. App. 359, 313 
ance Facility v. North Carolina Ins. S.E.2d 253 (1984). 


§ 58-155.47. Board of directors. 


(a) The board of directors of the Association shall consist of not 
less than five nor more than nine persons serving terms as estab- © 
lished in the plan of operation. One non-voting member of the board 
shall be a property and casualty insurance agent authorized to 
write insurance for a member insurer, and appointed by the Com- 
missioner; and the remaining members shall be selected by member 
insurers subject to the approval of the Commissioner. Vacancies of 
the Board shall be filled for the remaining period of the term in the 
same manner as initial appointments. If no members are selected 
within 60 days after June 25, 1971, the Commissioner may appoint 
the initial members of the board of directors. 

(1971, c. 670, s. 1; 1987, c. 864, s. 60.) 


Only Part of Section Set Out. — As _ substituted the language beginning “one 
the rest of the section was not affected non-voting member’ and ending “the re- 
by the amendment, it is not set out. maining members” for “The members of 

Effect of Amendments. — The 1987 the board” at the beginning of the sec- 
amendment, effective October 1, 1987, ond sentence of subsection (a). 


§ 58-155.48. Powers and duties of the Association. 


(a) The Association shall: 

(1) Be obligated to the extent of the covered claims existing 
prior to the determination of insolvency and arising within 
30 days after the determination of insolvency, or before the 
policy expiration date if less than 30 days after the deter- 
mination, or before the insured replaces the policy or 
causes its cancellation, if he does so within 30 days of the 
determination, but such obligation shall include only that 
amount of each covered claim which is less than three hun- 
dred thousand dollars ($300,000). In no event shall the 
Association be obligated to a policyholder or claimant in an 
amount in excess of the obligation of the insolvent insurer 
under the policy from which the claim arises. 

(2) Be deemed the insurer to the extent of the Association’s 
obligation on the covered claims and to such extent shall 
have all rights, duties, and obligations of the insolvent 
insurer as if the insurer had not become insolvent. 

(3) Allocate claims paid and expenses incurred among the two 
accounts separately, and assess member insurers sepa- 
rately for each account amounts necessary to pay the obli- 
gation of the Association under subsection (a) above subse- 
quent to an insolvency, the expenses of handling covered 
claims subsequent to an insolvency, the cost of examina- 
tions under G.S. 58-155.53 and other expenses authorized 
by this Article. The assessments of each member insurer 
shall be in the proportion that the net direct written pre- 
miums of the member insurer for the preceding calendar 
year on the kinds of insurance in the account bears to the 
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net direct written premiums of all member insurers for the 
preceding calendar year on the kinds of insurance in the 
account; provided, for purposes of assessment only, pre- 
miums otherwise reportable by a servicing insurer under 
any plan of operation approved by the Commissioner of 
Insurance under Articles 18A or 18B of this Chapter shall 
not be deemed to be the net direct written premiums of 
such servicing insurer or association, but shall be deemed 
to be the net direct written premiums of the individual 
insurers to the extent provided for in any such plan of 
operation. Each member insurer shall be notified of the 
assessment not later than 30 days before it is due. No 
member insurer may be assessed in any year on any ac- 
count an amount greater than two percent (2%) of that 
member insurer’s net direct written premiums for the pre- 
ceding calendar year on the kinds of insurance in the ac- 
count. If the maximum assessment, together with the 
other assets of the Association in any account, does not 
provide in any one year in any account an amount suffi- 
cient to make all necessary payments from that account, 
the funds available shall be prorated and the unpaid por- 
tion shall be paid as soon thereafter as funds become avail- 
able. The Association may exempt or defer, in whole or in 
part, the assessment of any member insurer, if the assess- 
ment would cause the member insurer’s financial state- 
ment to reflect amounts of capital or surplus less than the 
minimum amounts required for a certificate of authority 
by any jurisdiction in which the member insurer is autho- 
rized to transact insurance. Each member insurer may set 
off against any assessment, authorized payments made on 
covered claims and expenses incurred in the payment of 
such claims by the member insurer if they are chargeable 
to the account for which the assessment is made. 


(4) Investigate claims brought against the Association and ad- 


just, compromise, settle, and pay covered claims to the ex- 
tent of the Association’s obligation and deny all other 
claims and may review settlements, releases and judg- 
ments to which the insolvent insurer or its insureds were 
parties to determine the extent to which such settlements, 
releases and judgments may be properly contested. 


(5) Notify such persons as the Commissioner directs under G.S. 


58-155.50(b)(1). 


(6) Handle claims through its employees or through one or 


more insurers or other persons designated as servicing fa- 
cilities. Designation of a servicing facility is subject to the 
approval of the Commissioner, but such designation may 
be declined by a member insurer. 


(7) Reimburse each servicing facility for obligations of the As- 


sociation paid by the facility and for expenses incurred by 
the facility while handling claims on behalf of the Associa- 
tion and shall pay the other expenses of the Association 
authorized by this Article. 


(1971, c. 670, s. 1; 1977, c. 343; 1979, c. 295, s. 1; 1985, c. 613, ss. 


d, 6.) 
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Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — Session Laws 1985, 
c. 613, s. 11 is a severability clause. 

Effect of Amendments. — The 1985 
amendment, effective July 4, 1985, and 
applicable to all covered claims existing 


CASE 


The Legislature intended that the 
equivalent of the association have a 
direct right to facility proceeds. 
North Carolina Reinsurance Facility v. 
North Carolina Ins. Guar. Ass’n, 67 N.C. 
App. 359, 313 S.E.2d 253 (1984). 

The determination of whether par- 
ticular policy of insurance is one of 
indemnity or liability depends upon 
the intention of the parties as evinced by 
the phraseology of the agreement in the 
policy. City of Greensboro v. Reserve 
Ins. Co., 70 N.C. App. 651, 321 S.E.2d 
232 (1984). 

The fundamental distinction be- 
tween policy of indemnity insurance 
and one of liability involves when the 
obligation of the insurer to the insured 
first attaches. City of Greensboro v. Re- 
serve Ins. Co., 70 N.C. App. 651, 321 
S.E.2d 232 (1984). 

The general distinction between in- 
demnity insurance and liability insur- 
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as of that date or arising thereafter, to 
the extent allowed by law, deleted “is in 
excess of one hundred dollars ($100.00) 
and” preceding “is less than three hun- 
dred thousand dollars ($300,000)” at the 
end of the first sentence of subdivision 
(a)(1) and substituted “the Associa- 


tion’s” for “its” in subdivision (a)(2). 


NOTES 


ance is that if the policy is one against 
liability, the coverage thereunder at- 
taches when the liability attaches, re- 
gardless of actual loss at that time; but 
if the policy is one of indemnity only, an 
action against the insurer does not lie 
until an actual loss in the discharge of 
the liability is sustained by the insured. 
City of Greensboro v. Reserve Ins. Co., 
70 N.C. App. 651, 321 S.E.2d 232 (1984). 

Prejudgment Interest Assessed 
Against Guaranty Association. — Al- 
though North Carolina allows prejudg- 
ment interest to be awarded in a breach 
of contract action, whether prejudgment 
interest may be assessed against an in- 
surance guaranty association where the 
insolvent insurer might have been liable 
for it is a question not yet encountered 
by North Carolina courts. City of 
Greensboro v. Reserve Ins. Co., 70 N.C. 
App. 651, 321 S.E.2d 232 (1984). 


§ 58-155.51. Effect of paid claims. 


CASE NOTES 


Stated in North Carolina Reinsur- 
ance Facility v. North Carolina Ins. 


Guar. Ass’n, 67 N.C. App. 359, 313 
S.E.2d 253 (1984). 


§ 58-155.52. Nonduplication of recovery. 


(b) Any person having a claim which may be recovered under 
more than one insurance guaranty association or its equivalent 
shall seek recovery first from the association of the place of resi- 
dence of the policyholder except that if it is a first party claim for 
damage to property with a permanent location, he shall seek recov- 
ery first from the association of the location of the property. Any 
recovery under this Article shall be reduced by the amount of recov- 
ery from any other insurance guaranty association or its equiva- 
lent. 

(c) No claim held by an insurer, reinsurer, insurance pool, or 
underwriting association, based on an assignment or on rights of 
subrogation, may be asserted in any legal action against a person 
insured under a policy issued by an insolvent insurer except to the 
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extent the amount of such claim exeeds the obligation of the Associ- 
ation under G.S. 58-155.48(a)(1). ' 

(d) Any person that has liquidated by settlement or judgment a 
claim against an insured under a policy issued by an insolvent 
insurer, which claim is a covered claim and is also a claim within 
the coverage of any policy issued by a solvent insurer, shall be 
required to exhaust first his rights under such policy issued by the 
solvent insurer before execution, levy, or any other proceedings are 
commenced to enforce any judgment obtained against or the settle- 
ment with the insured of the insolvent insurer. (1971, c. 670, s. 1; 


1985, c. 613, ss. 7, 8.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — Session Laws 1985, 
c. 613, s. 11 is a severability clause. 

Effect of Amendments. — The 1985 
amendment, effective July 4, 1985, and 


applicable to all covered claims existing 
as of that date or arising thereafter, to 
the extent allowed by law, substituted 
“policyholder” for “insured” in the first 
sentence of subsection (b) and added 
subsections (c) and (d). 


CASE NOTES 


This statute applies only to claims 
that are concurrently covered by both a 
policy of an insolvent insurer and a pol- 
icy of a solvent insurer. City of Greens- 
boro v. Reserve Ins. Co., 70 N.C. App. 
651, 321 S.E.2d 232 (1984). 

Prejudgment Interest Assessed 
Against Guaranty Association. — Al- 
though North Carolina allows prejudg- 


of contract action, whether prejudgment 
interest may be assessed against an in- 
surance guaranty association where the 
insolvent insurer might have been liable 
for it is a question not yet encountered 
by North Carolina courts. City of 
Greensboro v. Reserve Ins. Co., 70 N.C. 
App. 651, 321 S.E.2d 232 (1984). 


ment interest to be awarded in a breach 


§ 58-155.60. Use of deposits made by insolvent in- 
surer. 


Notwithstanding any other provision of this Chapter pertaining 
to the use of deposits made by insurance companies for the protec- 
tion of policyholders, the Commissioner shall deliver to the Associa- 
tion, and the Association is hereby authorized to expend, any de- 
posit or deposits previously or hereinafter made, whether or not 
required by statute, by an insolvent insurer to the extent those 
deposits are needed by the Association first to pay the covered 
claims as required by this Article and then to the extent those 
deposits are needed to pay all expenses of the Association relating 
to the insurer: Provided that before delivering any deposit to the 
Association the Commissioner may retain an amount of the deposit 
up to five thousand dollars ($5,000) to defray administrative costs 
to be incurred by the Commissioner in carrying out his powers and 
duties with respect to the insolvent insurer, notwithstanding G.S. 
58-185. As used in this section, the term “administrative costs” does 
not include any salary or expenses paid to or on behalf of any State 
employee or to any person appointed or employed pursuant to G.S. 
58-155.11(f) or 58-155.36. 

_ However, in the case of a deposit made by an insolvent domestic 
insurer, only the portions of the deposit made for the protection of 
policyholders having covered claims shall be delivered by the Com- 
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missioner to the Association. Said portions shall be in the propor- 
tions that the insolvent domestic insurer’s domestic net direct writ- 
ten premiums for the preceding calendar year on the kinds of insur- 
ance in the account bears to its total net direct written premiums 
for the preceding calendar year on the kinds of insurance in the 
account. 

The Association shall account to the Commissioner and the insol- 
vent insurer for all deposits received from the Commissioner here-. 
under, and shall repay to the Commissioner a portion of the de- 
posits received which shall be equal to the total amount of the 
claims against the insolvent insurer that are not covered claims 
under this Article solely by reason that the amount of the claim is 
fifty dollars ($50.00) or less. Said repayment shall in no way preju- 
dice the rights of the Association with regard to the portion of the 
deposit repaid to the Commissioner. After all of the deposits of the 
insolvent insurer have been expended by the Association for the 
purposes set out in this section, the member insurers shall be as- 
sessed as provided by this Article to pay any remaining liabilities of 
the Association arising under this Article. (1979, c. 628; 1985, c. 
613, s. 10; c. 666, s. 41; 1987, c. 864, s. 6.) 


Editor’s Note. — Session Laws 1985, 
c. 613, s. 11 is a severability clause. 

Effect of Amendments. — Session 
Laws 1985, c. 613, s. 10, effective July 4, 
1985, and applicable to all covered 
claims existing as of that date or arising 
thereafter, to the extent allowed by law, 
substituted “the total amount of the 
claims against the insolvent insurer 
that are not covered claims under this 
Article solely by reason that the amount 
of the claim is fifty dollars ($50.00) or 
less” for “an amount computed by add- 
ing the lesser of the amount of the cov- 
ered claim or one hundred dollars 
($100.00) for each covered claim” at the 


end of the first sentence of the third 
paragraph. 

Session Laws 1985, c. 666, s. 41, effec- 
tive July 10, 1985, added the proviso at 
the end of the first sentence of the first 
paragraph and added the second sen- 
tence of that paragraph. 

The 1987 amendment, effective Au- 
gust 14, 1987, substituted “this Chap- 
ter” for “Chapter 58 of the General Stat- 
utes” and deleted “in excess of one hun- 
dred dollars ($100.00)” in the first sen- 
tence of the first paragraph. 

Legal Periodicals. — For survey of 
1981 administrative law, see 60 N.C.L. 
Rev. 1165 (1982). 


CASE NOTES 


This section must be read in con- 
junction with § 58-155.25. North Caro- 
lina Reinsurance Facility v. North Caro- 


lina Ins. Guar. Ass’n, 67 N.C. App. 359, 
313 S.E.2d 253 (1984). 


§ 58-155.61. Statute of repose; guardians ad litem; 
notice. 


(a) Notwithstanding any other provision of law, a covered claim 
with respect to which settlement is not effected with the Associa- 
tion, or suit is not instituted against the insured of an insolvent 
insurer or the Association, within five years after the date of entry 
of the order by a court of competent jurisdiction determining the 
insurer to be insolvent, shall thenceforth be barred forever as a 
claim against the Association. 

(b) As to any person under a disability described in G.S. 1-17, the 
Association may not invoke the bar of the period of repose provided 
in subsection (a) of this section unless the Association has peti- 
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tioned for the appointment of a guardian ad litem for such person 
and the disposition of that petition has become final. If a guardian 
ad litem is appointed pursuant to this subsection more than four 
years after the date of entry of the order by a court of competent 
jurisdiction determining the insurer to be insolvent, the period of 
repose under subsection (a) of this section shall be extende for such 
person one year after the date of the appointment. 

(c) Within six months after the Association has been activated as 
to an insolvent insurer, the Commissioner may request that the 
Association submit an amendment to the plan of operation in accor- 
dance with G.S. 58-155.49, which amendment shall be applicable 
only to that insolvent insurer and shall prescribe a fair, reasonable, 
and equitable procedure for notice to insureds and to the public. 
(1985, c. 613, s. 9.) 


Editor’s Note. — Session Laws 1985, by law. The act was ratified July 4, 
c. 613, s. 12 makes this section effective 1985. 
upon ratification, and applicable to all Session Laws 1985, c. 613, s. 1l isa 
covered claims existing as ofthat date or  severability clause. 
arising thereafter, to the extent allowed 


§§ 58-155.62 to 58-155.64: Reserved for future codification 


purposes. 


ARTICLE 17C. 


Life and Accident and Health Insurance Guaranty 
Association. 


§ 58-155.84. Use of deposits made by impaired in- 
surer. 


Notwithstanding any other provision of Chapter 58 of the Gen- 
eral Statutes pertaining to the use of deposits made by insurance 
companies for the protection of policyholders, the Commissioner 
shall deliver to the Association, and the Association is hereby au- 
thorized to expend, any deposit or deposits previously or hereinafter 
made, whether or not made pursuant to statute, by an insurer de- 
termined to be impaired under this Article to the extent those de- 
posits are needed by the Association to pay contractual obligations 
of that impaired insurer owed under covered policies as required b 
this Article, and to the extent those deposits are needed to pay all 
expenses of the Association relating to the impaired insurer: Pro- 
vided that before delivering any deposit to the Association the Com- 
missioner may retain an amount of the deposit up to five thousand 
dollars ($5,000) to defray administrative costs to be incurred by the 
Commissioner in carrying out his powers and duties with respect to 
the insolvent insurer, notwithstanding G.S. 58-185. As used in this 
section, the term “administrative costs” does not include any salary 
or expenses paid to or on behalf of any State employee or to any 
person appointed or employed pursuant to G.S. 58-155.11(f) or 
08-155.36. The Association shall account to the Commissioner and 
the impaired insurer for all deposits received from the Commis- 
sioner hereunder. After all of the deposits of the impaired insurer 
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have been expended by the Association for the purposes set out in 
this section, the member insurers shall be assessed as provided by 


this Article to pay any remaining liabilities of the Association aris- 


ing under this Article. (1979, c. 418; 1985, c. 666, s. 42.) 


Effect of Amendments. — The 1985 
amendment, effective July 10, 1985, 
added the proviso at the end of the first 


sentence and inserted the second sen- 
tence. 


SUBCHAPTER III. FIRE INSURANCE. 


ARTICLE 18. 


General Regulations of Business. 


§ 58-158. Limitation as to amount and term; indem- 
nity contracts for difference in actual 
value and cost of replacement. 


CASE NOTES 


The total amount of insurance pay- 
ments made on a particular loss can- 
not exceed the value of the loss itself. 
This is a longstanding rule that cannot 
be violated lest the insurance industry 
be turned into a lottery. State Farm Fire 
& Cas. Co. v. Folger, 677 F. Supp. 844 
(E.D.N.C. 1988). 

Proof of First Mortgagee’s Interest 
by Second Mortgagee. — Normally, a 
second mortgagee would not have to 
prove the amount of the first mortgage 
in order to recover under the policy if 
the first mortgagee was not insured. 
However, where the first mortgagee is 
covered by a separate insurance policy, 
the second mortgagee must prove the 
amount of the first mortgagee’s interest 
in order for the court to prevent total 
insurance payments from exceeding the 
value of the loss. State Farm Fire & Cas. 
Co. v. Folger, 677 F. Supp. 844 (E.D.N.C. 
1988). 

The total amount of insurance pay- 
ments made on a particular loss can- 


not exceed the value of the loss itself. 
This is a longstanding rule that cannot 
be violated lest the insurance industry 
be turned into a lottery. State Farm Fire 
& Cas. Co. v. Folger, 677 S. Supp. 844 
(E.D.N.C. 1988). 

Proof of First Mortgagee’s Interest 
by Second Mortgagee. — Normally, a 
second mortgagee would not have to 
prove the amount of the first mortgage 
in order to recover under the policy if 
the first mortgagee was not insured. 
However, where the first mortgagee is 
covered by a separate insurance policy, 
the second mortgagee must prove the 
amount of the first mortgagee’s interest 
in order for the court to prevent total 
insurance payments from exceeding the 
value of the loss. State Farm Fire & Cas. 
Co. v. Folger, 677 F. Supp. 844 (E.D.N.C. 
1988). 

Applied in Surrant v. Grain Dealers 
Mut. Ins. Co., 74 N.C. App. 288, 328 
S.E.2d 16 (1985). 


§ 58-160. Policies for the benefit of mortgagees. 


CASE NOTES 


The standard mortgage clause is 
designed to protect the mortgagee 
from acts of the mortgagor that would 
invalidate the coverage and leave the 
mortgagee without security. Under the 


clause there is nothing a mortgagor can 
do that will diminish the mortgagee’s 
right to receive under the policy. The 
clause creates an independent contract 
between the mortgagee and the insurer. 
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State Farm Fire & Cas. Co. v. Folger, 
677 F. Supp. 844 (E.D.N.C. 1988). 

Requirement that mortgagees be 
paid off in the order of their priority 
only applies where more than one 
mortgagee is named on the same pol- 
icy. State Farm Fire & Cas. Co. v. 
Folger, 677 F. Supp. 844 (E.D.N.C. 
1988). 

Proof of First Mortgagee’s Interest 
by Second Mortgagee. — Normally, a 
second mortgagee would not have to 
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prove the amount of the first mortgage 
in order to recover under the policy if 
the first mortgagee was not insured. 
However, where the first mortgagee is 
covered by a separate insurance policy, 
the second mortgagee must prove the 
amount of the first mortgagee’s interest 
in order for the court to prevent total 
insurance payments from exceeding the 
value of the loss. State Farm Fire & Cas. 
Co. v. Folger, 677 F. Supp. 844 (E.D.N.C. 
1988). 


§ 58-162. Reinsurance assumed from unlicensed 
companies prohibited. 


It shall be unlawful for any fire, marine, or fire and marine insur- 
ance company licensed to do business in this State to assume rein- 
surance on property located in this State from a company that is not 
licensed to do business in this State. Any person that violates this 
section shall be subject to cancellation of its license to do business 
in this State; and upon conviction the person shall be punished by a 
fine of not less than one thousand dollars ($1,000) nor more than 
five thousand dollars ($5,000) for each offense, in the discretion of 
the court. (1899, c. 54, s. 63; 1901, c. 391, s. 5; Rev., s. 4770; C:S., s. 
6422; 1945, c. 378; 1985, c. 666, s. 25.) 


Effect of Amendments. — The 1985 
amendment, effective Oct. 1, 1985, re- 
wrote this section. 


§ 58-164. Uniform Unauthorized Insurers Act. 


(d) The provisions of the three foregoing subsections do not apply 
to contracts of reinsurance, or to contracts of insurance made 
through surplus lines licensees as provided in Article 36 of this 
Chapter, nor do they apply to any insurer not authorized in this 
State, or its representatives, in investigating, adjusting losses or 
otherwise complying in this State with the terms of its insurance 
contracts made in a state wherein the insurer was authorized; pro- 
vided, the property or risk insured under such contracts at the time 
such contract was issued was located in such other state. A motor 
vehicle used and kept garaged principally in another state shall be 
deemed to be located in such state. 

(e) (1) Repealed by Session Laws 1985, c. 666, s. 40, effective 

July 10, 1985. 

(2) Such service of process shall be made by delivering and 
leaving with the Commissioner or to some person in appar- 
ent charge of his office two copies thereof and the payment 
to him of such fees as may be prescribed by law. The Com- 
missioner shall forthwith mail by registered mail one of 
the copies of such process to the defendant at its last 
known principal place of business, and shall keep a record 
of all such process so served upon him. Such service of 
process is sufficient provided notice of such service and a 
copy of the process are sent within 10 days thereafter by 
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registered mail by plaintiff's attorney to the defendant at 
its last known principal place of business, and the defen- 
dant’s receipt, or receipt issued by the post office with 
which the letter is registered, showing the name of the 
sender of the letter and the name and address of the person 
to whom the letter is addressed, and the affidavit of plain- 
tiffs attorney showing a compliance herewith are filed 
with the clerk of the court in which such action is pending 
on or before the date the defendant is required to appear, 
or within such further time as the court may allow. How- 
ever, no plaintiff or complainant shall be entitled to a judg- 
ment by default under this subdivision (2) until the expira- 
tion of 30 days from the date of the filing of the affidavit of 
compliance. 


(3) Service of process in any such action, suit or proceeding 


shall be in addition to the manner provided in the preced- 

ing subdivision (2) be valid if served upon any person 

within this State who, in this State on behalf of such in- 
surer, is 

a. Soliciting insurance, or 

b. Making any contract of insurance or issuing or deliver- 
ing any policies or written contracts of insurance, or 

c. Collecting or receiving any premium for insurance; and 
a copy of such process is sent within 10 days thereafter 
by registered mail by plaintiffs attorney to the defen- 
dant at the last known principal place of business of 
the defendant, and the defendant’s receipt, or the re- 
ceipt issued by the post office with which the letter is 
registered, showing the name of the sender of the let- 
ter and the name and address of the person to whom 
the letter is addressed, and the affidavit of plaintiffs 
attorney showing a compliance herewith are filed with 
the clerk of the court in which such action is pending 
on or before the date the defendant is required to ap- 
pear, or within such further time as the court may 
allow. 

d. Nothing in this subsection (e) shall limit or abridge the 
right to serve process, notice or demand upon any in- 
surer in any other manner now or hereafter permitted 

law. 


(h) Any person, corporation, association or partnership violating 
any of the provisions of this section shall be guilty of a misde- 
meanor and shall be fined not less than one thousand dollars 
($1,000) nor more than five thousand dollars ($5,000). 

(1899, c. 54, s. 105; Rev., s. 4763; C.S., s. 6424; 1945, c. 386; 1985, 
c. 666, ss. 20, 40; 1987, c. 864, s. 17.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendments, it is not set out. 

Effect of Amendments. — Session 
Laws 1985, c. 666, s. 20, effective Oct. 1, 
1985, substituted “one thousand dollars 
($1,000)” for “one hundred dollars 
($100.00)” and “five thousand dollars 
($5,000)” for “five hundred dollars 
($500.00)” in subsection (h). 


Session Laws 1985, c. 666, s. 40, effec- 
tive July 10, 1985, deleted subdivision 
(e)(1), which provided that the transact- 
ing of business in this State by a foreign 
or alien insurer without a license and 
the issuance or delivery by such insurer 
of a policy or contract of insurance to a 
citizen or resident of this State or to a 
corporation authorized to do business 
therein was equivalent to an appoint- 
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ment by such insurer of the commis- 
sioner to be its true and lawful attorney 
upon whom might be served all lawful 
process in any action, suit or proceeding 
arising out of such policy or contract of 
insurance. 
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gust 14, 1987, substituted “surplus lines 
licensees as provided in Article 36 of this 
Chapter” for “authorized surplus line 
agents or authorized surplus line bro- 
kers as provided in G.S. 58-53.1, 58-53.2, 
and 58-53.3.” 


The 1987 amendment, effective Au- 


§§ 58-168, 58-169: Repealed by Session Laws 1987, c. 629, s. 
20, effective February 1, 1988. 


§ 58-172. Agreements restricting agent’s commis- 
sion; penalty. 


It is unlawful for any insurance company doing the business of 
insurance as defined in subdivisions (3) to (22), inclusive, of G.S. 
58-72 and employing an agent representing another such company, 
either directly or through any organization or association, to enter 
into, make or maintain any stipulation or agreement in anywise 
limiting the compensation such agent may receive from any such 
other company or forbidding or prohibiting reinsurance of the risks 
of any such domestic company in whole or in part by any other 
company holding membership in or cooperating with such organiza- 
tion or association. The penalty for any violation of this section 
shall be a fine of not less than one thousand dollars ($1,000) nor 
more than five thousand dollars ($5,000), and the forfeiture of li- 
cense to do business in this State for a period of 12 months following 
conviction. (1905, c. 424; Rev., ss. 3491, 4768; 1915, c. 166, ss. 2, 3; 
C.S., s. 6482; 1945, c. 458; 1985, c. 666, s. 26.) 


Effect of Amendments. — The 1985 
amendment, effective Oct. 1, 1985, sub- 
stituted “one thousand dollars ($1,000)” 
for “two hundred and fifty dollars 


($250.00)” and.“five thousand dollars 
($5,000)” for “five hundred dollars 
($500.00)” near the end of the section. 


§ 58-173. Punishment for issuing fire policies con- 
trary to law. 


Any insurance company or agent who makes, issues, or delivers a 
policy of fire insurance in willful violation of the provisions of this 
Chapter which prohibit a domestic insurance company from issuing 
policies before obtaining certificate and authority from the Com- 
missioner of Insurance; or which prohibit the issuing of a fire insur- 
ance policy for more than the fair value of the property or for a 
longer term than seven years; or which prohibit stipulations in 
insurance contracts restricting the jurisdiction of courts, or limiting 
the time within which an action may be brought to less than one 
year after the cause of action accrues or to less than six months 
after a nonsuit by the plaintiff, shall be guilty of a misdemeanor 
and shall, upon conviction, be punished by a fine of not less than 
one thousand dollars ($1,000) nor more than five thousand dollars 
($5,000); but the policy shall be binding upon the company issuing 
it. (1899, c. 54, s. 99; 1903, c. 438, s. 10; Rev., s. 4832; C.S., s. 6433; 
1985, c. 666, s. 27.) 
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Effect of Amendments. — The 1985 _ five thousand dollars ($5,000)” for “shall 
amendment, effective Oct. 1, 1985, sub- _ forfeit for each offense not less than fifty 
stituted “shall be guilty of a misde- ($50.00) nor more than two hundred dol- 


meanor and shall, upon conviction, be Jars ($200.00)” near the end of the sec- 
punished by a fine of not less than one _ tion. 


thousand dollars ($1,000) nor more than 


ARTICLE 18A. 


Essential Property Insurance for Beach Area 
Property. 


§ 58-173.2. Definition of terms. 


In this Article, unless the context otherwise requires, 

(3a) “Crime insurance” means insurance against losses result- 
ing from robbery, burglary, larceny, and similar crimes, as 
more specifically defined and limited in the various crime 
insurance policies, or their successor forms of coverage, 
approved by the Commissioner and issued by the Associa- 
tion. Such policies shall not be more restrictive than those 
issued under the Federal Crime Insurance Program autho- 
rized by Public Law 91-609. 

(4) “Essential property insurance” means insurance against di- 
rect loss to property as defined in the standard statutory 
fire policy and extended coverage, vandalism and mali- 
cious mischief endorsements thereon, or their successor 
forms of coverage, as approved by the Commissioner; 

(5) “Insurable property” means real property at fixed locations 
in beach areas of the State as that term is hereinafter 
defined or the tangible personal property located therein, 
but shall not include insurance on motor vehicles, farm 
and manufacturing risks, which property is determined by 
the Association, after inspection and pursuant to the crite- 
ria specified in the plan of operation, to be in an insurable 
condition: Provided, however, any one and two family 
dwellings built in substantial accordance with the Federal 
Manufactured Home Construction and Safety Standards, 
any predecessor or successor federal or State construction 
or safety standards, and any further construction or safety 
standards promulgated by the association and approved by 
the Commissioner, or the North Carolina Uniform Resi- 
dential Building Code and any structure or building built 
in substantial compliance with the North Carolina Build- 
ing Code, including the design-wind requirements, which 
is not otherwise rendered uninsurable by reason of use or 
occupancy, shall be an insurable risk within the meaning 
of this Article, but neighborhood, area, location, environ- 
mental hazards beyond the control of the applicant or 
owner of the property shall not be considered in determin- 
ing insurable condition. Provided further, that any struc- 
ture commenced on or after January 1, 1970, not built in 
substantial compliance with the Federal Manufactured 
Home Construction and Safety Standards, any predecessor 
or successor federal or State construction or safety stan- 
dards, and any further construction or safety standards 
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promulgated by the association and approved by the Com- 
missioner, or the North Carolina Uniform Residential 
Building Code or the North Carolina Building Code, in- 
cluding the design-wind requirements therein, shall not be 
an insurable risk. The owner or applicant shall furnish 
with the application proof in the form of a certificate from 
a local building inspector, contractor, engineer or architect 
that the structure is built in substantial accordance with 
the Federal Manufactured Home Construction and Safety 
Standards, any predecessor or successor federal or State 
construction or safety standards, and any further construc- 
tion or safety standards promulgated by the association 
and approved by the Commissioner, or the North Carolina 
Uniform Residential Building Code or the North Carolina 
Building Code; provided, however, such individual certifi- 
cate shall not be necessary in those cases where the struc- 
ture is located within a political subdivision which has 
certified to the Association on an annual basis that it is 
enforcing the North Carolina Uniform Residential Build- 
ing Code or the North Carolina Building Code and has no 
plans to discontinue enforcing these codes during that 


year. 

(1967, c. 1111, s. 1; 1969, c. 249; 1979, c. 601, ss. 2, 3; 1985, c. 516, 
s. 1; 1985 (Reg. Sess., 1986), c. 1027, ss. 21, 25; 1987 (Reg. Sess., 
1988), c: 975, ss. 18, 19.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendments, it is not set out. 

Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 1027, s. 57, contains 
a severability clause. 

Effect of Amendments. — The 1985 
amendment, effective July 1, 1985, 
added the proviso to the last sentence of 
subdivision (5). 

The 1985 (Regular Session, 1986) 


amendment, effective July 16, 1986, 
added subdivision (3a), and inserted the 
language beginning “The Federal Man- 
ufactured Home” and ending “approved 
by the Commissioner, or” in three places 
in subdivision (5). 

The 1987 (Reg. Sess., 1988) amend- 
ment, effective June 27, 1988, inserted 
“or their successor forms of coverage” in 
the first sentence of subdivision (3a), 
and in subdivision (4). 


§ 58-173.3. North Carolina Insurance Underwrit- 
ing Association created. 


There is hereby created the North Carolina Insurance Under- 
writing Association, consisting of all insurers authorized to write 
and engage in writing within this State, on a direct basis, essential 
property insurance, except town and county mutual insurance asso- 
ciations and assessable mutual companies as authorized by G.S. 
58-77(5)b, 58-77(5)d, and 58-77(7)b and except an insurer who only 
writes insurance in this State on property exempted from taxation 
by the provisions of G.S. 105-296 and 105-297. Every such insurer 
shall be a member of the Association and shall remain a member of 
the Association so long as the Association is in existence as a condi- 
tion of its authority to continue to transact the business of insur- 
ance in this State. (1967, c. 1111, s. 1; 1969, c. 249; 1971, c. 1067, s. 
2; 1987 (Reg. Sess., 1988), c. 975, s. 20.) 
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Effect of Amendments. — The 1987 ceding “property insurance” in the first 
(Reg. Sess., 1988) amendment, effective sentence. 
June 27, 1988, inserted “essential” pre- 


§ 58-173.7. Directors to submit plan of operation to 
Commissioner; review and approval; 
amendments. 


Within 90 days after April 17, 1969, the directors of the Associa- 
tion shall submit to the Commissioner for his review and approval, 
a proposed plan of operation. Such proposed plan shall set forth the 
number, qualifications, terms of office, and manner of election of 
the members of the board of directors, and shall grant proper credit 
annually to each member of the Association for essential property 
insurance voluntarily written in the beach area and shall provide 
for the efficient, economical, fair and nondiscriminatory adminis- 
tration of the Association and for the prompt and efficient provision 
of essential property insurance in the beach areas of North Caro- 
lina so as to promote orderly community development in those 
areas and to provide means for the adequate maintenance and im- 
provement of the property in such areas. Such proposed plan may 
include a preliminary assessment of all members for initial ex- 
penses necessary to the commencement of operation; the establish- 
ment of necessary facilities; management of the Association; plan 
for the assessment of members to defray losses and expenses; un- 
derwriting standards; procedures for the acceptance and cession of 
reinsurance; procedures for determining the amounts of insurance 
to be provided to specific risks; time limits and procedures for pro- 
cessing applications for insurance and for such other provisions as 
may be deemed necessary by the Commissioner to carry out the 
purposes of this Article. 

The proposed plan shall be reviewed by the Commissioner and 
approved by him if he finds that such plan fulfills the purposes 
provided by G.S. 58-173.1 of this Article. In the review of the pro- 
posed plan the Commissioner may, in his discretion, consult with 
the directors of the Association and may seek any further informa- 
tion which he deems necessary to his decision. If the Commissioner 
approves the proposed plan, he shall certify such approval to the 
directors and the plan shall become effective 10 days after such 
certification. If the Commissioner disapproves all or any part of the 
proposed plan of operation he shall return the same to the directors 
with his written statement for the reasons for disapproval and any 
recommendations he may wish to make. The directors may alter 
the plan in accordance with the Commissioner’s recommendation or 
may within 30 days from the date of disapproval return a new plan 
to the Commissioner. Should the directors fail to submit a proposed 
plan of operation within 90 days of April 17, 1969, or a new plan 
which is acceptable to the Commissioner, or accept the recommen- 
dations of the Commissioner within 30 days after his disapproval of 
the plan, the Commissioner shall promulgate and place into effect a 
plan of operation certifying the same to the directors of the Associa- 
tion. Any such plan promulgated by the Commissioner shall take 
effect 10 days after certification to the directors: Provided, however, 
that until a plan of operation is in effect, pursuant to the provisions 
of this Article, any existing temporary placement facility may be 
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continued in effect on a mandatory basis on such terms as the Com- 
missioner may determine. 

The directors of the Association may, subject to the approval of 
the Commissioner, amend the plan of operation at any time. The 
Commissioner may review the plan of operation at any time he 
deems expedient or prudent, but not less than once in each calendar 
year. After review of such plan the Commissioner may amend the 
plan after consultation with the directors and upon certification to 
the directors of such amendment. 

The Commissioner may designate the kinds of property insur- 
ance policies on principal residences to be offered by the associa- 
tion, including insurance policies under Article 12B of this Chapter, 
and the commission rates to be paid to agents or brokers for these 
policies, if he finds, after a hearing held in accordance with G.S. 
58-9.2, that the public interest requires the designation. The provi- 
sions of Chapter 150B do not apply to any procedure under this 
paragraph, except that G.S. 150B-39 and G.S. 150B-41 shall apply 
to a hearing under this paragraph. Within 30 days after the receipt 
of notification from the Commissioner of a change in designation 
pursuant to this paragraph, the association shall submit a revised 
plan and articles of association for approval in accordance with this 
section. (1967, c. 1111, s. 1; 1969, c. 249; 1986, Ex. Sess., c. 7, s. 8; 
1987, c. 864, s. 41.) 


Editor’s Note. — Session Laws 1986, 
Extra Session, c. 7, s. 13 makes the act 
effective upon ratification. Section 13 
further provides: “Within 30 days after 
the effective date of this act the boards 
of directors of the FAIR Plan and the 
Beach Plan shall each submit a revised 
plan of operation for approval by the 
Commissioner in accordance with G.S. 
58-173.21(b) and G.S. 58-173.7, respec- 
tively.” The act was ratified on February 
18, 1986. 

A further provision of Session Laws 
1986, Extra Session, c. 7, s. 13 provided 
that the act would expire on June 30, 
1988. However, this provision was de- 
leted by Session Laws 1987, c. 731, s. 1. 

Section 12 of Session Laws 1986, 


Extra Session, c. 7 is a severability 
clause. 

Session Laws 1987, c. 421, which 
amended § 58-173.8, provides in s. 3 
that within 60 days after the effective 
date of the act (June 19, 1987), the 
Board of Directors of the Beach Plan 
shall submit a revised plan of operation 
for approval by the Commissioner in ac- 
cordance with this section. 

Effect of Amendments. — The 1986 
Extra Session amendment, effective 
February 18, 1986, added the last para- 
graph. 

The 1987 amendment, effective Au- 
gust 14, 1987, substituted “this para- 
graph” for “this subsection” in the sec- 
ond and third sentences of the last para- 
graph. 


§ 58-173.8. Persons eligible to apply to Association 
for coverage; contents of application. 


(a) Any person having an insurable interest in insurable prop- 
erty, may, on or after the effective date of the plan of operation, be 
entitled to apply to the Association for such coverage and for an 
inspection of the property. Such application may be made on behalf 
of the applicant by a broker or agent authorized by him. Each appli- 
cation shall contain a statement as to whether or not there is [are] 
any unpaid premiums due from the applicant for essential property 
insurance on the property. 

The term “insurable interest” as used in this subsection shall be 
deemed to include any lawful and substantial economic interest in 
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the safety or preservation of property from loss, destruction or pecu- 
niary damage. 

(b) If the Association determines that the property is insurable 
and that there is no unpaid premium due from the applicant for 
prior insurance on the property, the Association upon receipt of the 
premium, or such portion thereof, as is prescribed in the plan of 
operation, shall cause to be issued a policy of essential property 
insurance and shall offer additional extended coverage, optional 
perils endorsements, crime insurance, separate policies of © 
windstorm and hail insurance, or their successor forms of coverage, 
for a term of one year. Any policy issued pursuant to the provisions 
of this section shall be renewed annually, upon application therefor, 
so long as the property meets the definition of “insurable property” 
set forth in G.S. 58-173.2(5). 

(c) If the Association, for any reason, denies an application and 
refuses to cause to be issued an insurance policy on insurable prop- 
erty to any applicant or takes no action on an application within 
the time prescribed in the plan of operation, such applicant may 
appeal to the Commissioner and the Commissioner, or a member of 
his staff designated by him, after reviewing the facts, may direct 
the Association to issue or cause to be issued an insurance policy to 
the applicant. In carrying out his duties pursuant to this section, 
the Commissioner may request, and the Association shall provide 
any information the Commissioner deems necessary to a determi- 
nation concerning the reason for the denial or delay of the applica- 
tion. 

(d) An agent who is licensed under Article 45 of this Chapter as 
an agent of a company which is a member of the Association estab- 
lished under this Article shall not be deemed an agent of the Asso- 
ciation. 

(e) Policies of windstorm and hail insurance provided for in sub- 
section (b) of this section are available only for risks for which 
essential property insurance has been written by licensed insurers. 
In order to be eligible for a policy of windstorm and hail insurance, 
the applicant shall provide the Association, along with the pre- 
mium payment for the windstorm and hail insurance, a certificate 
that the essential property insurance is in force. Notwithstanding 
G.S. 58-173.10, the rates, rating plans, and rating rules for 
windstorm and hail insurance shall be filed by the Association with 
the Commissioner for his approval. The policy forms for windstorm 
and hail insurance shall be filed by the Association with the Com- 
missioner for his approval before they may be used. (1967, c. 1111, 
s. 1; 1969, c. 249; 1985, c. 516, s. 2; 1985 (Reg. Sess., 1986), c.. 1027, 
s. 22; 1987, c. 421, ss. 1, 2; c. 629, s. 11; c. 864, s. 24; 1987 (Reg. 
Sess., 1988), c. 975, ss. 21-23.) 

Editor’s Note. — Session Laws 1985 


amendment, effective July 1, 1985, 


(Reg. Sess., 1986), c. 1027, s. 57, contains 
a severability clause. 

Session Laws 1987, c. 421, s. 3 pro- 
vides that within 60 days after the effec- 
tive date of the act (June 19, 1987), the 
Board of Directors of the Beach Plan 
shall submit a revised plan of operation 
for approval by the Commissioner in ac- 
cordance with § 58-173.7. 

Effect of Amendments. — The 1985 


added subsection (d). 

The 1985 (Reg. Sess., 1986) amend- 
ment, effective July 16, 1986, inserted 
“and shall offer additional extended cov- 
erage and crime insurance” in the first 
sentence of subsection (b). 

Session Laws 1987, c. 421, ss. 1, 2, ef- 
fective June 19, 1987, inserted “and sep- 
arate policies of windstorm and hail in- 
surance” near the end of the first sen- 
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tence of subsection (b), and added sub- 
section (e)s 

Session Laws 1987, c. 864, s. 24, effec- 
tive August 14, 1987, inserted “optional 
perils endorsements, or their successor 
forms of coverage” in subsection (b). 

Session Laws 1987, c. 629, s. 11, effec- 
tive February 1, 1988, substituted “Arti- 
cle 45 of this Chapter” for “North Caro- 
lina General Statute 58-40(a)” in subsec- 
tion (d). 

The 1987 (Reg. Sess., 1988) amend- 


1988 CUMULATIVE SUPPLEMENT 


§58-173.11 


the third sentence of the first paragraph 
of subsection (a), substituted “crime in- 
surance, separate policies of wind storm 
and hail insurance, or their successor 
forms of coverage” for “or their successor 
forms of coverage, and crime insurance, 
and separate policies of wind storm and 
hail insurance” in the first sentence of 
subsection (b), and substituted “essen- 
tial property insurance” for “fire insur- 
ance” in the first and second sentences of 
subsection (e). 


ment, effective June 27, 1988, rewrote 


§ 58-173.10. Rates, rating plans, rating rules, and 
forms applicable. 


The rates, rating plans, rating rules, and forms applicable to the 
insurance written by the Association shall be in accordance with 
the most recent manual rates and forms that are legally in effect in 
the State. No special surcharge, other than those presently in ef- 
fect, may be applied to the property insurance rates of properties 
located in the beach area. (1967, c. 1111, s. 1; 1969, c. 249; 1979, c. 
601, s. 4; 1987 (Reg. Sess., 1988), c. 975, s. 24.) 


Effect of Amendments. — The 1987 
(Reg. Sess., 1988) amendment, effective 
June 27, 1988, rewrote this section. 


§ 58-173.11. Appeal from acts of Association to 
Commissioner; appeal from Commis- 
sioner to superior court. 


Any person or any insurer who may be aggrieved by an act, 
ruling or decision of the Association other than an act, ruling or 
decision relating to the cause or amount of a claimed loss, may, 
within 30 days after such ruling appeal to the Commissioner. Any 
hearings held by the Commissioner of Insurance pursuant to such 
an appeal shall be in accordance with the procedure set forth in 
G.S. 58-9.2: Provided, however, the Commissioner of Insurance is 
authorized to appoint a member of his staff as deputy commissioner 
for the purpose of hearing such appeals and a ruling based upon 
such hearing shall have the same effect as if heard by the Commis- 
sioner. All persons or insureds aggrieved by any order or decision of 
the Commissioner of Insurance may appeal as is provided by the 
Pree an of G.S. 58-9.3. (1967, c. 1111, s. 1; 1969, c. 249; 1985, c. 

aos 


Effect of Amendments. — The 1985 
amendment, effective July 1, 1985, re- 
wrote the first sentence. 


148 


§58-173.14 INSURANCE §58-173.17 


§ 58-173.14. Association to file annual report with 
Commissioner. 


The Association shall file in the office of the Commissioner on an 
annual basis on or before January 1 a statement which shall sum- 
marize the transactions, conditions, operations and affairs of the 
Association during the preceding year. Such statement shall con- 
tain such matters and information as are prescribed by the Com- 
missioner and shall be in such form as is approved by him. The 
Commissioner may at any time require the Association to furnish 
to him any additional information with respect to its transactions 
or any other matter which the Commissioner deems to be material 
to assist him in evaluating the operation and experience of the 
Association. (1967, c. 1111, s. 1; 1969, c. 249; 1987 (Reg. Sess., 
1988), c. 975, s. 27.) 


Effect of Amendments. — The 1987 June 27, 1988, substituted “January” for 
(Reg. Sess., 1988) amendment, effective “July” in the first sentence. 


§ 58-173.16A. Premium taxes to be paid through 
Association to Commissioner. 


All premium taxes due on insurance written under this Article 
shall be remitted by each insurer to the Association; and the Associ- 
ation, as collecting agent for its member companies, shall forward 
all such taxes to the Commissioner as provided in Article 8B of 
Chapter 105 of the General Statutes. (1985 (Reg. Sess., 1986), c. 
928, s. 10.) 


Editor’s Note. — Session Laws 1985 this section effective upon ratification. 
(Reg. Sess., 1986), c. 928, s. 14 makes The act was ratified July 8, 1986. 


ARTICLE 18B. 


Fair Access to Insurance Requirements. 


§ 58-173.17. Purpose and geographic coverage of 
Article. 


(a) It is the purpose of this Article to provide a program whereby 
adequate basic property insurance may be made available to prop- 
erty owners having insurable property in the State. It is further the 

urpose of this Article to encourage the improvement of properties 
ocated in the State and to arrest the decline of properties located in 
the State. 

(b) This Article shall apply to all geographic areas of the State 
except the “Beach Area” defined in G.S. 58-173.2(2). 

(c) As used in this Article, “crime insurance” means insurance 
against losses resulting from robbery, burglary, larceny, and simi- 
lar crimes, as more specifically defined and limited in the various 
crime insurance policies, or their successor forms of coverage, ap- 
proved by the Commissioner and issued by the Association. Such 
policies shall not be more restrictive than those issued under the 
Federal Crime Insurance Program authorized by Public Law 
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91-609. (1969, c. 1284; 1985, c. 519, s. 1; 1986, Ex. Sess., c. 7, s. 4; 
1985 (Reg. Sess., 1986), c. 1027, s. 24; 1987 (Reg. Sess., 1988), c. 


975, s. 18.) 


Editor’s Note. — Session Laws 1986, 
Extra Session, c. 7, s. 18 makes the act 
effective upon ratification. Section 13 
further provides: “Within 30 days after 
the effective date of this act the boards 
of directors of the FAIR Plan and the 
Beach Plan shall each submit a revised 
plan of operation for approval by the 
Commissioner in accordance with GS. 
58-173.21(b) and G.S. 58-173.7, respec- 
tively.” The act was ratified on February 
18, 1986. 

A further provision of Session Laws 
1986, Extra Session, c. 7, s. 13 provided 
that the act would expire on June 30, 
1988. However, this provision was de- 
leted by Session Laws 1987, c. 731, s. 1. 

Session Laws 1986, Extra Session, c. 
7, s. 12 and Session Laws 1985 (Reg. 
Sess., 1986), c. 1027, s. 57 are severabil- 
ity clauses. 

Effect of Amendments. — The 1985 
amendment, effective July 1, 1985, de- 
leted “and to enable insurers during 
business in the State to participate in 
the federal reinsurance provisions or 


§ 58-173.18. Organization 


tion. 


Public Law 90-448, 90th Congress, Au- 
gust 1, 1968” at the end of the first sen- 
tence. 

The 1986 Extra Session amendment, 
effective February 18, 1986, rewrote this 
section, which formerly read “It is the 
purpose of this Article to provide a pro- 
gram whereby adequate basic property 
insurance may be made available to 
property owners having insurable prop- 
erty in urban areas of the State. It is 
further the purpose of this Article to en- 
courage the improvement of properties 
located in urban areas of the State and 
to arrest the decline of properties located 
in such areas.” The act also rewrote the 
catchline to this section, which formerly 
read “Purpose of Article.” 

The 1985 (Regular Session, 1986) 
amendment, effective July 16, 1986, 
added subsection (c). 

The 1987 (Reg. Sess., 1988) amend- 
ment, effective June 27, 1988, inserted 
“or their successor forms of coverage” in 
the first sentence of subsection (c). 


of underwriting associa- 


All insurers licensed to write and writing property insurance in 


this State on a direct basis are authorized, subject to the approval 
and regulation by the Commissioner, to establish and maintain a 
FAIR Plan (Fair Access to Insurance Requirements) and to estab- 
lish and maintain an underwriting association and to formulate, 
and from time to time, to amend the plans and articles of the associ- 
ation and rules and regulations in connection therewith, and to 
assess and share on a fair and equitable basis all expenses, income 
and losses incident to such FAIR Plan and underwriting association 
in a manner consistent with the provisions of this Article. (1969, c. 
1284; 1985, c. 519, s. 2.) 


Effect of Amendments. — The 1985 


Act of 1968. (Title XI of Housing and 
amendment, effective July 1, 1985, de- 


Urban Development Act of 1968, Public 


leted “and in conformity with the Urban 
Property Protection and Reinsurance 


Law 90-448, 90th Congress, August 1, 
1969)” at the end of this section. 
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§ 58-173.19. Participation in association. 


(a) Every insurer authorized to write basic property insurance in 
this State except town and county mutual insurance associations 
and assessable mutual companies as authorized by G.S. 58-77(5)b, 
58-77(5)d and 58-77(7)b and except an insurer who only writes in- 
surance on property exempted from taxation by the provisions of 
G.S. 105-296 and 105-297 shall be required to become and remain a 
member of the Plan and underwriting association and comply with 
the requirements thereof as a condition of its authority to transact 
basic property insurance business in the State of North Carolina. 

(b) An agent who is licensed under Article 45 of this Chapter as 
an agent of a company which is a member of the Association estab- 
lished under this Article shall not be deemed an agent of the Asso- 
rare on’ c. 1284; 1971, c. 1067, s. 1; 1985, c. 519, s. 3; 1987, c. 

a io Bs 


Effect of Amendments. — The 1985 
amendment, effective July 1, 1985, des- 
ignated the first paragraph as subsec- 
tion (a), deleted a former second sen- 
tence of the first paragraph, which read: 
“The premiums paid by insurers of 
North Carolina property to the National 
Insurance Development Fund for rein- 
surance, shall be used for the payment of 
losses occurring in this State and shall, 


to the extent not so used, be credited to 
the participation of such insurers in the 
reinsurance facility provided by this Ar- 
ticle and the federal act,” and added sub- 
section (b). 

The 1987 amendment, effective Feb- 
ruary 1, 1988, substituted “Article 45 of 
this Chapter” for “G.S. 58-40(b)” in sub- 
section (b). 


§ 58-173.20. Requirements of Plan and authority of 
Association. 


The Association formed pursuant to the provisions of this Article 
shall have authority on behalf of its members to cause to be issued 
basic property insurance policies, including coverage for farm risks; 
and shall offer additional extended coverage, optional perils en- 
dorsements, add crime insurance policies, or their successor forms 
of coverage; to reinsure in whole or in part, any such policies; and to 
cede any such reinsurance. The Plan adopted, pursuant to the pro- 
vision of this Article, shall provide, among other things, for the 
perils to be covered, compensation and commissions, assessments of 
members, the sharing of expenses, income and losses on an equita- 
ble basis, cumulative weighted voting for the board of directors of 
the Association, the administration of the Plan and Association and 
any other matter necessary or convenient for the purpose of assur- 
ing fair access to insurance requirements. The directors of the Asso- 
ciation may, subject to the approval of the Commissioner, amend 
the plan of operation at any time. The Commissioner may review 
the plan of operation at any time he deems to be expedient or pru- 
dent, but not less than once in each calendar year. After review of 
such plan the Commissioner may amend the plan after consultation 
with the directors and upon certification to the directors of such 
amendment. (1969, c. 1284; 1985, c. 519, s. 4; 1986, Ex. Sess., c. 7, 
ss. 5, 6; 1985 (Reg. Sess., 1986), c. 1027, s. 23; 1987, c. 864, s. 24; 
1987 (Reg. Sess., 1988), c. 975, ss. 25, 29.) 
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Editor’s Note. — Session Laws 1986, 
Extra Session, c. 7, s. 13 makes the act 
effective upon ratification. Section 13 
further provides: “Within 30 days after 
the effective date of this act the boards 
of directors of the FAIR Plan and the 
Beach Plan shall each submit a revised 
plan of operation for approval by the 
Commissioner in accordance with G.S. 
58-173.21(b) and G.S. 58-173.7, respec- 
tively.” The act was ratified on February 
18, 1986. 

A further provision of Session Laws 
1986, Extra Session, c. 7, s. 13 provided 
that the act would expire on June 30, 
1988. However, this provision was de- 
leted by Session Laws 1987, c. 731, s. 1. 

Session Laws 1986, Extra Session, c. 
7, s. 12 and Session Laws 1985 (Reg. 
Sess., 1986), c. 1027, s. 57 are severabil- 
ity clauses. 

Effect of Amendments. — The 1985 
amendment, effective July 1, 1985, de- 
leted “provided the same permits each 
member insured thereof to qualify for 
federal insurance under the Urban Prop- 
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erty Protection and Reinsurance Act of 
1968” at the end of this section. 

The 1986 Extra Session amendment, 
effective February 18, 1986, inserted “, 
including property insurance for farm 
risks” following “basic property insur- 
ance” in the first sentence, and deleted 
“the geographical areas of coverage,” 
preceding “compensation and commis- 
sions” near the middle of the second sen- 
tence. 

The 1985 (Regular Session, 1986) 
amendment, effective July 16, 1986, re- 
wrote the first sentence. 

The 1987 amendment, effective Au- 
gust 14, 1987, inserted “optional perils 
endorsements, or their successor forms 
of coverage” in the first sentence. 

The 1987 (Reg. Sess., 1988) amend- 
ment, effective June 27, 1988, substi- 
tuted “and crime insurance policies, or 
their successor forms of coverage” for “or 
their successor forms of coverage, and 
crime insurance policies” in the first 
sentence, and added the last three sen- 
tences. 


§ 58-173.21. Authority of Commissioner. 


(c) The Commissioner may designate the kinds of property insur- 


ance policies on principal residences to be offered by the associa- 
tion, including insurance policies under Article 12B of this Chapter, 
and the commission rates to be paid to agents or brokers for these 
policies, if he finds, after a hearing held in accordance with GS. 
58-9.2, that the public interest requires the designation. The provi- 
sions of Chapter 150B do not apply to any procedure under this 
subsection, except that G.S. 150B-39 and G.S. 150B-41 shall apply 
to a hearing under this subsection. Within 30 days after the receipt 
of notification from the Commissioner of a change in designation 
pursuant to this subsection, the association shall submit a revised 
plan and articles of association for approval in accordance with 
apace (b) of this section. (1969, c. 1284; 1986, Ex. Sess., c. 7, s. 


tively.” The act was ratified on February 
18, 1986. 


Only Part of Section Set Out. — As 
the rest of the section was not affected 


by the amendment, it is not set out. 
Editor’s Note. — Session Laws 1986, 
Extra Session, c. 7, s. 13 makes the act 
effective upon ratification. Section 13 
further provides: “Within 30 days after 
the effective date of this act the boards 
of directors of the FAIR Plan and the 
Beach Plan shall each submit a revised 
plan of operation for approval by the 
Commissioner in accordance with G.S. 
58-173.21(b) and G.S. 58-173.7, respec- 


A further provision of Session Laws 
1986, Extra Session, c. 7, s. 13 provided 
that the act would expire on June 30, 
1988. However, this provision was de- 
leted by Session Laws 1987, c. 731, s. 1. 

Section 12 of Session Laws 1986, 
Extra Session, c. 7 is a severability 
clause. 

Effect of Amendments. — The 1986 
Extra Session amendment, effective 
February 18, 1986, added subsection (c). 
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§ 58-173.23. Appeals; judicial review. 


The association shall provide reasonable means, to be approved 
by the Commissioner, whereby any person or insurer affected by 
any act or decision of the administrators of the Plan or underwrit- 
ing association, other than an act or decision relating to the cause 
or amount of a claimed loss, may be heard in person or by an autho- 
rized representative, before the governing board of the association 
or a designated committee. Any person or insurer aggrieved by any 
decision of the governing board or designated committee, may be 
appealed to the Commissioner within 30 days from the date of such 
ruling or decision. The Commissioner, after hearing held pursuant 
to the procedure set forth in G.S. 58-9.2, shall issue an order ap- 
proving or disapproving the act or decision with respect to the mat- 
ter which is the subject of appeal. The Commissioner is authorized 
to appoint a member of his staff as deputy commissioner for the 
purpose of hearing stich appeals and a ruling based on such hearing 
shall have the same effect as if heard by the Commissioner person- 
ally. All persons or insurers or their representatives aggrieved by 
any order or decision of the Commissioner may appeal as provided 
by the provisions of G.S. 58-9.3. (1969, c. 1284; 1985, c. 519, s. 5.) 


Effect of Amendments. —- The 1985 _ lating to the cause or amount of a claim 
amendment, effective July 1, 1985, in- loss” in the first sentence. 
serted “other than an act or decision re- 


§ 58-173.25: Repealed by Session Laws 1985, c. 519, s. 6, effec- 
tive July 1, 1985. 


§ 58-173.26. Assessment; inability to pay. 


In the event any insurer fails by reason of insolvency to pay any 
assessment as provided herein, the amount assessed each insurer 
shall be immediately recalculated excluding therefrom the insol- 
vent insurer so that its assessment is, in effect, assumed and redis- 
tributed among the remaining insurers. Such an assessment 
against an insolvent insurer shall not be a charge against any spe- 
cial deposit fund held under the provisions of Article 20 of Chapter 
58 for the benefit of policyholders. (1969, c. 1284; 1985, c. 519, s. 7.) 


Effect of Amendments. — The 1985  58-173.25,” following “the amount as- 
amendment, effective July 1, 1985, de- sessed each insurer” in the first sen- 
leted “as computed under GS. __ tence. 


§§ 58-173.27, 58-173.28: Repealed by Session Laws 1985, c. 
519, s. 6, effective July 1, 1985. 


> 


Editor’s Note. — Repealed § 58- 
173.27 was amended by Session Laws 
1983, c. 396. 
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§ 58-173.29. Premium taxes to be paid through As- 
sociation to Commissioner. 


All premium taxes due on insurance written under this Article 
shall be remitted by each insurer to the Association; and the Associ- 
ation, as collecting agent for its member companies, shall forward 
all such taxes to the Commissioner as provided in Article 8B of 
Chapter 105 of the General Statutes. (1985 (Reg. Sess., 1986), c. 
928, s. 10.) 


Editor’s Note. — Session Laws 1985 ___ this section effective upon ratification. 
(Reg. Sess., 1986), c. 928, s. 14 makes The act was ratified July 8, 1986. 


§ 58-173.30. Annual reports. 


On or before January 1 of each year the association shall file with 
the Commissioner a statement that summarizes the transactions, 
conditions, operations, and affairs of the association during the pre- 
ceding year. The statement shall contain such matters and informa- 
tion as are prescribed by the Commissioner and shall be in such 
form as is approved by him. The Commissioner may at any time 
require the association to furnish him with any additional informa- 
tion with respect to its transactions or any other matter that the 
Commissioner deems to be material to assist him in evaluating the 
operation and experience of the association. (1987 (Reg. Sess., 
1988), c. 975, s. 26.) 


Editor’s Note. — Session Laws 1987 this section effective upon ratification. 
(Reg. Sess., 1988), c. 975, s. 35 makes The act was ratified June 27, 1988. 


§ 58-173.31. Rates, rating plans, rating rules, and 
forms applicable. 


The rates, rating plans, rating rules, and forms applicable to the 
insurance written by the association shall be in accord with the 
most recent manual rates and forms that are legally in effect in this 
State. No special surcharge, other than those presently in effect, 
may be applied to the property insurance rates of properties located 
in the geographic areas to which this Article applies. (1987 (Reg. 
Sess., 1988), c. 975, s. 28.) 


Editor’s Note. — Session Laws 1987 this section effective upon ratification. 
(Reg. Sess., 1988), c. 975, s. 35 makes The act was ratified June 27, 1988. 


§§ 58-173.32, 58-173.33: Reserved for future codification pur- 


poses. 
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ARTICLE 18C. 


North Carolina Health Care Liability Reinsurance 
Exchange. 


8§ 58-173.34 to 58-173.51: Repealed by Session Laws 1983, c. 
416, s. 2, effective June 2, 1983. 


ARTICLE 19. 


Fire Insurance Policies. 


§ 58-176. Fire insurance contract; standard policy 


provisions. 


Legal Periodicals. — 

For note discussing interpretation of 
notice provisions in insurance contracts, 
in light of Great Am. Ins. Co. v. C.G. 


CASE 


I. IN GENERAL. 


Legislative Intent. — The legislature 
did not intend that a claimant on a fire 
insurance policy should be denied cover- 
age if he or she executes the proof of loss 
before a notary without raising his or 
her hand and swearing to the truth of 
the statements in the proof of loss. 
Thompson v. Home Ins. Co., 62 N.C. 
App. 562, 303 S.E.2d 209, cert. denied, 
309 N.C. 324, 307 S.E.2d 169 (1983). 

An insurance policy is but a spe- 
cial kind of contract and the terms 
agreed to therein, unless forbidden by 
law, are binding on insurer and insured 
alike. Payne v. Buffalo Reinsurance Co., 
69 N.C. App. 551, 317 S.E.2d 408 (1984). 

Statutory standard fire insurance 
policy is incorporated into every pol- 
icy of fire insurance issued in North 
Carolina. Star Varifoam Corp. of Am. v. 
Buffalo Reinsurance Co., 64 N.C. App. 
306, 307 S.E.2d 194 (1983), cert. denied, 
310 N.C. 154, 311 S.E.2d 294 (1984). 

A misrepresentation by an insured 
constitutes a breach of cooperation 
clause only when the misrepresentation 
results in some actual detriment to the 
insured. Bryant v. Nationwide Mut. Fire 
Ins. Co., 67 N.C. App. 616, 313 S.E.2d 
803, cert. granted, 311 N.C. 399, 319 
S.E.2d 267 (1984), aff’d in part and rev'd 
in part, 313 N.C. 362, 329 S.E.2d 333 
(1985). 


Tate Constr. Co., 303 N.C. 387, 279 
S.E.2d 769 (1981), see 61 N.C.L. Rev. 
167 (1982). 


NOTES 


A misrepresentation during a loss 
investigation is material within the 
meaning of subsection (c) of this section 
only when the misrepresentation preju- 
dices the insurer. Bryant v. Nationwide 
Mut. Fire Ins. Co., 67 N.C. App. 616, 313 
S.E.2d 803, cert. granted, 311 N.C. 399, 
319 S.E.2d 267 (1984), aff’d in part and 
rev'd in part, 313 N.C. 362, 329 S.E.2d 
333 (1985). 

To prevail in an affirmative de- 
fense of misrepresentation, the insur- 
ance company must prove that the in- 
sured made statements that were: 1) 
False, 2) material, and 3) knowingly and 
willfully made. Bryant v. Nationwide 
Mut. Fire Ins. Co., 313 N.C. 362, 329 
S.E.2d 333 (1985); Pittman v. Nation- 
wide Mut. Fire Ins. Co., 79 N.C. App. 
431, 339 S.E.2d 441, cert. denied, 316 
N.C. 733, 345 S.E.2d 391 (1986). 

Insufficient Demand for Examina- 
tion Under Oath. — Insurer’s demand 
for an examination under oath, which 
failed to designate a date, time and place 
for the examination and the person be- 
fore whom the examination was to be 
taken, was insufficient, and under these 
circumstances, the refusal of plaintiff in- 
sured to submit to an examination did 
not give rise to a defense under the pol- 
icy. Huggins v. Hartford Ins. Co., 650 F. 
Supp. 38 (E.D.N.C. 1986). 

Insurer’s Request for Production 
of Documents Must Be Specific. — In 
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order to carry out the reasonable and 
relevant requirements in the statutory 
“production of documents” provision, the 
standard fire insurance policy requires 
the insurer’s request to be _ specific. 
Chavis v. State Farm Fire & Cas. Co., 
317 N.C. 683, 346 S.E.2d 496 (1986). 

And Reasonable. — The statutory 
“production of documents” clause in the 
standard fire insurance policy does not 
expressly authorize the insurer’s unlim- 
ited access to any and all of the insured’s 
business and financial records. Rather, 
the language of the statutory provision 
assumes that the insurer’s requests for 
documents will be reasonable and will 
relate to the insured property. The pro- 
vision does not grant to the insurer an 
unlimited right to roam at will through 
all of the insureds’ financial records, 
without the restriction of reasonable- 
ness and specificity. Chavis v. State 
Farm Fire & Cas. Co., 317 N.C. 683, 346 
S.E.2d 496 (1986). 

What Documents to Be Produced. 
— The “production of documents” provi- 
sion in the statutory standard fire insur- 
ance policy only expressly provides that 
the insured shall produce for examina- 
tion “all books of account, bills, invoices, 
and other vouchers.” Chavis v. State 
Farm Fire & Cas. Co., 317 N.C. 683, 346 
S.E.2d 496 (1986). 

Request for Production of Docu- 
ments Held Overbroad. — Release 
form which insurer required insureds 
who had suffered a fire loss to sign in 
connection with the statutory “produc- 
tion of documents” provision of their 
standard fire insurance policy, request- 
ing access to “any and all records” in 
connection with “all banks and/or any 
type of lending institution” with which 
plaintiffs had done “any business,” was 
unreasonably broad, and insureds were 
justified as a matter of law in refusing to 
sign this overbroad release. Chavis v. 
State Farm Fire & Cas. Co., 317 N.C. 
683, 346 S.E.2d 496 (1986). 

Refusal to Produce Documents. — 
Where insurer’s second request for pro- 
duction of documents at county court- 
house specifically provided that insured 
should produce them in “whatever sta- 
tus the records are presently in,” and in- 
sured expressly refused to bring the re- 
quested records to either the first or sec- 
ond examination, maintaining that he 
did not have time to compile them, but 
admitted at trial that he need only have 
transported his files in “a bunch of bags” 
from his store to the courthouse to-com- 
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ply with defendant’s second request for 
production, the evidence was insuffi- 
cient to create a jury question as to the 
reasonableness of the time or place for 
the production of these documents; and 
the court erred in failing to grant defen- 
dant’s motion for directed verdict on 
plaintiffs contractual claims. Moore v. 
North Carolina Farm Bureau Mut. Ins. 
Co., 82 N.C. App. 616, 347 S.E.2d 489 
(1986), cert. denied, 318 N.C. 696, 351 
S.E.2d 749 (1987). 

Stated in Durham v. Quincy Mut. 
Fire Ins. Co., 311 N.C. 361, 317 S.E.2d 
372 (1984). 

Cited in Hawkins v. State Capital 
Ins. Co., 79 N.C. App. 449, 328 S.E.2d 
793 (1985). 


Ill. PROOF OF LOSS AND 
LIMITATION OF SUIT. 


Good Cause Failure to Comply 
with Proof of Loss Requirements. — 
The failure of an insured to comply with 
the proof of loss requirements, if it was 
for “good cause” and did not prejudice 
the insurer, will not relieve the insurer 
of its obligation to pay on the policy. 
Smith v. North Carolina Farm Bureau 
Mut. Ins. Co., 84 N.C. App. 120, 351 
S.E.2d 774, affd, 321 N.C. 60, 361 
S.E.2d 571 (1987). 

The insured under a fire insurance 


policy must bear the burden of proof as 


to “good cause” for the failure to give 
timely proof of loss, and the insurer 
must bear the burden of proof as to prej- 
udice. Smith v. North Carolina Farm 
Bureau Mut. Ins. Co., 321 N.C. 60, 361 
S.E.2d 571 (1987). 

Effect of § 58-180.2 was to alter ear- 
lier holdings which had dictated that a 
defect in the proof of loss under the 
terms of a fire insurance policy operates 
as a strict forfeiture of the right to re- 
cover for loss. Smith v. North Carolina 
Farm Bureau Mut. Ins., Co., 321 N.C. 
60, 361 S.E.2d 571 (1987). 

Effect of § 1-52(12). — By enacting 
§ 1-52(12), the General Assembly in- 
tended only to include the standard fire 
insurance policy limitation period in the 
comprehensive list of actions which are 
generally subject to three-year periods of 
limitation and to provide a cross-refer- 
ence between general statutory periods 
of limitation contained in § 1-52, and 
the more specific limitation provisions of 
the Standard Fire Insurance Policy for 
North Carolina set out in subsection (c) 
of this section. Marshburn v. Associated 
Indem. Corp., 84 N.C. App. 365, 353 
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S.E.2d 123, cert. denied, 319 N.C. 673, 
356 S.E.2d 779 (1987). 

The Standard Fire Insurance Policy 
limitation provision, contained in 
§ 1-52(12) and subsection (c) of this sec- 
tion, and reproduced in plaintiffs’ policy 
of homeowners’ insurance, constituted a 
limitation period “otherwise provided by 
statute,” which precluded the applicabil- 
ity of § 1-52(16) to the case. Marshburn 
v. Associated Indem. Corp., 84 N.C. App. 
365, 353 S.E.2d 123, cert. denied, 319 
N.C. 673, 356 S.E.2d 779 (1987). 

Noncompliance with Time Limita- 
tion, etc. — 

A claim filed after the contractual 
time limitation has expired is barred, re- 
gardless of its merit, unless the insurer, 
by its conduct, waives or is estopped 
from relying upon the limitation provi- 
sion of the policy. Marshburn v. Associ- 
ated Indem. Corp., 84 N.C. App. 365, 353 
S.E.2d 123, cert. denied, 319 N.C. 678, 
356 S.E.2d 779 (1987). 

Time Limitation Provision Held 
Valid. — Provision of insurance policy 
that no suit or action on the policy for 
the recovery of any claim would be 
sustainable unless all requirements of 
the policy had been complied with, and 
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unless commenced within three years 
next after inception of the loss, complied 
with the “Standard Fire Insurance Pol- 
icy for North Carolina” prescribed by 
this section and was a valid contractual 
limitation, binding upon and enforce- 
able between the parties. Marshburn v. 
Associated Indem. Corp., 84 N.C. App. 
365, 353 S.E.2d 123, cert. denied, 319 
N.C. 673, 356 S.E.2d 779 (1987). 

The phrase “inception of the loss,” 
when used in a policy of insurance, 
means that the policy limitation period 
runs from the date of the occurrence of 
the event out of which the claim for re- 
covery arose. Marshburn v. Associated 
Indem. Corp., 84 N.C. App. 365, 353 
S.E.2d 123, cert. denied, 319 N.C. 673, 
356 S.E.2d 779 (1987). 

Discovery of Damage after Run- 
ning of Limitations Period. — The in- 
sured’s failure or inability to discover 
damage resulting from the casualty in- 
sured against until after the contractual 
limitations period has run is immaterial 
and does not operate to toll or restart the 
limitations period. Marshburn v. Associ- 
ated Indem. Corp., 84 N.C. App. 365, 353 
S.E.2d 123, cert. denied, 319 N.C. 673, 
356 S.E.2d 779 (1987). 


§ 58-177. Standard policy; permissible variations. 


Legal Periodicals. — 

For note discussing interpretation of 
notice provisions in insurance contracts, 
in light of Great Am. Ins. Co. v. C.G. 


CASE 


Legislative Intent. — The wording of 
the statute is unambiguous, reflecting a 
clear legislative intent that binders and 
contracts for temporary insurance be en- 
forceable for only 60 days. Hornby v. 
Pennsylvania Nat'l Mut. Cas. Ins. Co., 
62 N.C. App. 419, 303 S.E.2d 332, cert. 
denied, 309 N.C. 461, 307 S.E.2d 364, 
365 (1983). 

Binders are void beyond the 60- 
day statutory period. Hornby v. Penn- 
sylvania Nat’l Mut. Cas. Ins. Co., 62 
N.C. App. 419, 303 S.E.2d 332, cert. de- 
nied, 309 N.C. 461, 307 S.E.2d 364, 365 
(1983). 


Tate Constr. Co., 303 N.C. 387, 279 
S.E.2d 769 (1981), see 61 N.C.L. Rev. 
167 (1982). 


NOTES 


Negligent Conduct by Insurance 
Company on Binder Application. — 
Where the evidence showed only that 
the insurance company negligently de- 
layed in acting upon plaintiff’s applica- 
tion for insurance, even if such conduct 
constituted a violation of subdivision (4) 
of this section, such a violation did not 
justify an award of punitive damages. 
Hornby v. Pennsylvania Nat’l Mut. Cas. 
Ins. Co., 77 N.C. App. 475, 335 S.E.2d 
335 (1985), cert. denied, 316 N.C. 193, 
341 S.E.2d 570 (1986). 
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§ 58-177.1. Optional provisions as to loss or dam- 
age from nuclear reaction, nuclear ra- 
diation or radioactive contamination. 


Insurers issuing the standard fire insurance policy pursuant to 
G.S. 58-176, or any permissible variation thereof, and policies is- 
sued pursuant to G.S. 58-177 and Article 12B of this Chapter, are 
hereby authorized to affix thereto or include therein a written 
statement that the policy does not cover loss or damage caused by 
nuclear reaction or nuclear radiation or radioactive contamination, 
all whether directly or indirectly resulting from an insured peril 
under said policy; provided, however, that nothing herein contained 
shall be construed to prohibit the attachment to any such policy of 
an endorsement or endorsements specifically assuming coverage for 
loss or damage caused by nuclear reaction or nuclear radiation or 


radioactive contamination. (1963, c. 1148; 1987, c. 864, s. 7.) 


Effect of Amendments. — The 1987 
amendment, effective August 14, 1987, 


substituted “Article 12B of this Chap- 
ter” for “58-126.1.” 


§ 58-180.2. Bar to defense of failure to render 
timely proof of loss. 


CASE NOTES 


This section was intended to bene- 
fit the insured, and not the insurer, by 
relieving the hardship which had re- 
sulted from the courts’ strict contractual 
approach. Smith v. North Carolina 
Farm Bureau Mut. Ins. Co., 84 N.C. 
App. 120, 351 S.E.2d 774, aff'd, 321 N.C. 
60, 361 S.E.2d 571 (1987). 

The failure of an insured to comply 
with proof of loss requirements, if it 
was for “good cause” and did not preju- 
dice the insurer, will not relieve the in- 
surer of its obligation to pay on the pol- 
icy. Smith v. North Carolina Farm Bu- 
reau Mut. Ins. Co., 84 N.C. App. 120, 
351 S.E.2d 774, affd, 321 N.C. 60, 361 
S.E.2d 571 (1987). 

The effect of § 58-180.2 was to alter 
earlier holdings which had dictated that 
a defect in the proof of loss under the 
terms of a fire insurance policy operated 
as a strict forfeiture of the right to re- 
cover for loss. Smith v. North Carolina 
Farm Bureau Mut. Ins. Co., 321 N.C. 60, 
361 S.E.2d 571 (1987). 

Insured Must Prove Good Cause. 
— Before the burden of showing sub- 
stantial harm may be palced on the in- 
surer, the insured must prove to the jury 
that his actions were for “good cause.” 
Smith v. North Carolina Farm Bureau 
Mut. Ins. Co., 84 N.C. App. 120, 351 


S.E.2d 774, affd, 321 N.C. 60, 361 
S.E.2d 571 (1987). 

The burden of showing prejudice 
is on the insurance company, once 
the insured carries the burden of show- 
ing “good faith” in his failure to properly 
notify the insurance company. Smith v. 
North Carolina Farm Bureau Mut. Ins. 
Co., 84 N.C. App. 120, 351 S.E.2d 774, 
aff'd, 321 N.C. 60, 361 S.E.2d 571 (1987). 

What Pleadings Required. — This 
section requires no more _ technical 
pleadings than the principles of notice 
pleading would otherwise require. 
Smith v. North Carolina Farm Bureau 
Mut. Ins. Co., 84 N.C. App. 120, 351 
S.E.2d 774, affd, 321 N.C. 60, 361 
S.E.2d 571 (1987). 

Complaint Held Sufficient. — 
Plaintiff insured’s complaint against in- 
surers sufficiently alleged the provisions 
of this section, where he alleged that he 
submitted a sworn proof of loss state- 
ment which set forth that his losses were 
in excess of the policy limits, although 
he failed to include on the proof of loss 
statement, among other things, the ac- 
tual cash value of the property at the 
time of the loss, the “whole loss and 
damage,” and the “amount claimed,” as 
plaintiffs allegation that his losses ex- 
ceeded the policy limits would suggest 
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that plaintiff believed that the omitted 
information was irrelevant since defen- 
dant, if liable, was obligated to pay only 
up to those limits if, in fact, the losses 
did exceed them, and thus plaintiffs al- 
legations were sufficient to bring the is- 
sue of substantial harm before the trial 
court. Smith v. North Carolina Farm 
Bureau Mut. Ins. Co., 84 N.C. App. 120, 
351 S.E.2d 774, aff'd, 321 N.C. 60, 361 
S.E.2d 571 (1987). 

Where plaintiff insured testified 


§ 58-180.3. Farmowners’ 
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that he filled out proof of loss form 
according to the instructions he re- 
ceived, this was sufficient to enable a 
jury to find that plaintiff, at least subjec- 
tively, had good cause for failing to prop- 
erly file the proof of loss statement. 
Therefore, lack of good cause on the part 
of plaintiff could not have been a basis . 
for granting a directed verdict. Smith v. 
North Carolina Farm Bureau Mut. Ins. 
Co., 84 N.C. App. 120, 351 S.E.2d 774, 
aff'd, 321 N.C. 60, 361 S.E.2d 571 (1987). 


and other property poli- 


cies; ice, snow, or sleet damage. 


Legal Periodicals. — For survey of 


1981 administrative law, see 60 N.C.L. 
Rev. 1165 (1982). 


ARTICLE 20. 


Deposits and Bonds by Insurance Companies. 


§ 58-182.1. Amount of deposits required of foreign 
or alien fidelity, surety and casualty in- 
surance companies. 


CASE NOTES 


Stated in North Carolina Reinsur- 
ance Facility v. North Carolina Ins. 


Guar. Ass’n, 67 N.C. App. 359, 313 
S.E.2d 253 (1984). 


§ 58-182.6. Securities held by Treasurer; faith of 
State pledged therefor; nontaxable. 


Unless a master trustee is selected by the Commissioner pursu- 
ant to G.S. 58-7.5, the securities required to be deposited by each 
insurance company in this Article shall be delivered for safekeep- 
ing by the Commissioner to the Treasurer of the State who shall 
receipt him therefor. For the securities so deposited the faith of the 
State is pledged that they shall be returned to the companies enti- 
tled to receive them or disposed of as herein provided for. The secu- 
rities deposited by any company under this Article shall not, on 
account of such securities being in this State, be subjected to taxa- 
tion but shall be held exclusively and solely for the protection of 
contract holders. (1945, c. 384; 1985, c. 666, s. 56.) 


Effect of Amendments. — The 1985 
amendment, effective July 10, 1985, in- 
serted “Unless a master trustee is se- 


lected by the Commissioner pursuant to 
G.S. 58-7.5” at the beginning of the sec- 
tion. 


159 


§58-184 1988 CUMULATIVE SUPPLEMENT §58-188 


CASE NOTES 


Stated in North Carolina Reinsur- Guar. Ass’n, 67 N.C. App. 359, 313 
ance Facility v. North Carolina Ins. S.E.2d 253 (1984). 


§ 58-184. Sale of deposits for payment of liabilities. 
CASE NOTES 


Stated in North Carolina Reinsur- Guar. Ass’n, 67 N.C. App. 359, 313 
ance Facility v. North Carolina Ins. S.E.2d 253 (1984). 


§ 58-185. Lien of policyholders; action to enforce. 
CASE NOTES 


Stated in North Carolina Reinsur- Guar. Ass’n, 67 N.C. App. 359, 313 
ance Facility v. North Carolina Ins. S.E.2d 253 (1984). 


§ 58-187. Return of deposits. 


If such company ceases to do business in this State and its liabili- 
ties, whether fixed or contingent upon its contracts, to persons re- 
siding in this State or having policies upon property situated in this 
State have been satisfied or have been terminated, or have been 
fully reinsured, with the approval of the Commissioner, in a solvent 
company licensed to do an insurance business in North Carolina 
approved by the Commissioner, upon satisfactory evidence of this 
fact to the Commissioner of Insurance the State Treasurer or the 
trustee selected pursuant to G.S. 58-7.5 shall deliver to such com- 
pany, upon the order of the Commissioner of Insurance, the securi- 
ties in his possession belonging to it, or such of them as remain 
after paying the liabilities aforesaid. (1909, c. 923, s. 6; C.S., s. 
6447; 1951, c. 781, s. 1; 1985, c. 666, s. 57.) 


Effect of Amendments. — The 1985 _ to G.S. 58-7.5” near the end of the sec- 
amendment, effective July 10, 1985, in- tion. 
serted “or the trustee selected pursuant 


§ 58-188. Deposit required before license granted; 
exception. 


CASE NOTES 


Stated in North Carolina Reinsur- Guar. Ass’n, 67 N.C. App. 359, 313 
ance Facility v. North Carolina Ins. S.E.2d 253 (1984). 
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§ 58-188.5. Registration of bonds deposited in 
name of Treasurer or Commissioner. 


The Commissioner of Insurance is hereby empowered, upon the 
written consent of any insurance company depositing with the 
Commissioner or the State Treasurer under any law of this State, 
any state, county, city, or town bonds or notes which are payable to - 
bearer, to cause such bonds or notes to be registered as to the princi- 
pal thereof in lawful books of registry kept by or in behalf of the 
issuing state, county, city or town, such registration to be in the 
name of the Treasurer of North Carolina or the Commissioner in 
trust for the company depositing the notes or bonds and the State of 
North Carolina, as their respective interest may appear, and is 
further empowered to require of any and all such companies the 
filing of written consent to such registration as a condition prece- 
dent to the right of making any such deposit or right to continue 
any such deposit heretofore made. (1925, c. 145, s. 2; 1945, c. 384; 
1985, c. 666, s. 58.) 


Effect of Amendments. — The 1985 line and inserted “or the Commissioner” 
amendment, effective July 10, 1985, in- near the middle of the section. 
serted “or Commissioner” in the catch- 


§ 58-188.6. Notation of registration; release. 


Bonds or notes so registered shall bear notation of such registra- 
tion on the reverse thereof, signed by the registering officer or 
agent, and may be released from such registration and may be 
transferred on such books of registry by the signature of the State 
Treasurer or Commissioner. (1925, c. 145, s. 3; 1945, c. 384; 1985, c. 
666, s. 59.) 


Effect of Amendments. —The 1985 __ serted “or Commissioner” at the end of 
amendment, effective July 10, 1985, in- _ the section. 


§ 58-188.9: Repealed by Session Laws 1987, c. 864, s. 8, effective 
August 14, 1987. 


ARTICLE 21. 


Insuring State Property, Officials and Employees. 


§ 58-191. Payment of losses on basis of actual cost 
of restoration or replacement; rules; in- 
surance and reinsurance; sprinkler 
leakage insurance. 

(a) In the case of total or partial loss of any property of any State 
agency or institution, the Commissioner shall determine the 
amount of loss and certify that amount to the agency or institution 
concerned and to the Director of the Budget and Council of State. 


The Director of the Budget and Council of State may authorize 
transfers from the Fund to the agency or institution that suffered 
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the loss in amounts that are necessary to pay for the actual cost of 
restoration or replacement of the property. In the event there is not 
a sufficient amount in the Fund to pay for the actual cost of restora- 
tion or replacement, the Director of the Budget and the Council of 
State may supplement the Fund by transferring amounts from the 
Contingency and Emergency Fund. 

(b) The Commissioner, with the approval of the Council of State, 
is authorized to adopt rules necessary to carry out the purpose of 
this Article, which rules shall be binding on all State agencies and 
institutions. The Commissioner, with the approval of the Director 
of the Budget and the Council of State, is authorized to purchase 
from qualified insurers insurance or reinsurance necessary to pro- 
tect the Fund against loss on any one building and its contents in 
excess of fifty thousand dollars ($50,000), and the premiums for this 
coverage shall be paid from the Fund. 

(c) Upon the request of any State agency or institution, sprinkler 
leakage insurance shall be provided on designated property of the 
agency or institution that is insured by the Fund. Premiums for 
this coverage shall be paid by the requesting agency or institution 
in accordance with rates fixed by the Commissioner. Losses covered 
by this insurance may be paid out of the Fund in the same manner 
as other losses. The Commissioner, with the approval of the Direc- 
tor of the Budget and the Council of State, is authorized to purchase 
from qualified insurers insurance or reinsurance necessary to pro- 
tect the Fund against loss with respect to sprinkler leakage insur- 
ance coverage. (1945, c. 1027, s. 3; 1951, c. 802; 1959, c. 182, s. 2; 
1983, c. 913, s. 7; 1985, c. 786.) 


Effect of Amendments. — The 1983 fund shall be paid therefrom upon war- 
amendment, effective July 22, 1983, de- rant of the State Auditor.” 
leted the former last sentence of the first The 1985 amendment, effective July 


paragraph, which read “Such funds as 18, 1985, rewrote this section. 
shall be allocated from such reserve 


§ 58-191.3. Professional liability insurance for offi- 
cials and employees of the State. 


_ The Commissioner of Insurance may acquire professional liabil- 
ity insurance covering the officers andl employees of any State de- 
partment, institution or agency upon the request of such State de- 
partment, institution or agency. Premiums for such insurance cov- 
erage shall be paid by the requesting department, institution or 
pecncy at rates fixed by the Commissioner from funds made avail- 
able to it for the purpose. The Commissioner, in placing a contract 
for such insurance is authorized to place such insurance through 
the Public Officers and Employees’ Liability Insurance Commis- 
sion, and shall exercise all efforts to place such insurance through 
the said commission prior to attempting to procure such insurance 
through any other source. 

_The Commissioner, pursuant to this section, may acquire profes- 
sional liability insurance covering the officers and employees of a 
department, institution or agency of State government only if the 
coverage to be provided by such policy is coverage of claims in 
excess of the protection provided by Articles 31 and 31A of Chapter 
143 of the General Statutes. 

The purchase, by any State department, institution or agency of 
professional liability insurance covering the law-enforcement offi- 
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cers, officers or employees of such department, institution or agency 
shall not be construed as a waiver of any defense of sovereign im- 
munity by such department, institution or agency. The purchase of 
such insurance shall not be deemed a waiver by any employee of 
the defense of sovereign immunity to the extent that such defense 
may be available to him. 

The payment, by any State department, institution or agency of 
funds as premiums for professional liability insurance through the’ 
plan provided herein, covering the law-enforcement officers or offi- 
cials or employees of such department, institution or agency is 
perety eae to be for a public purpose. (1979, c. 206, s. 1; 1987, 
Cr ; 8. 53. 


Effect of Amendments. — The 1987 
amendment, effective August 14, 1987, 
deleted “of the Department of Adminis- 


tration” following “Commission” in the 
last sentence of the first paragraph. 


§ 58-191.4. Transfer from fund for local fire protec- 
tion. 


Of the funds available in the cash balance of the State Property 
Fire Insurance Fund, the sum of one million four hundred fifty 
thousand dollars ($1,450,000) shall be transferred annually begin- 
ning in 1983-84 to the Office of State Budget and Management for 
compensating political subdivisions of the State for providing local 
fire protection on State-owned buildings and their contents, pro- 
vided, however that beginning with the 1984-85 fiscal year if the 
State Treasurer makes a written finding to the Director of the Bud- 
get that the transfer for the 1984-85 fiscal year (or appropriate 
succeeding years) would cause financial instability in the State 
Property Fire Insurance Fund, then with the approval of the Direc- 
tor of the Budget, funds from the general fund shall supplement 
funds from the State Property Fire Insurance Fund that the State 
Treasurer certifies are available without causing financial instabil- 
ity so that the total State aid to local subdivisions under this sec- 
tion will remain at one million four hundred fifty thousand dollars 
($1,450,000) for each fiscal year. The Office of State Budget and 
Management shall develop an equitable and uniform statewide 
method for distributing these funds to the State’s political subdivi- 
sions. Prior to taking any action under this section, the Director of 
the Budget may consult with the Advisory Budget Commission. 
(1983, c. 761, s. 21; 1985 (Reg. Sess., 1986), c. 955, ss. 4, 5.) 


Editor’s Note. — Session Laws 19838, 
c. 761, s. 21 makes this section effective 
July 1, 1983. 

Session Laws 1983, c. 761, s. 259, con- 
tains a severability clause. 

Section 1 of Session Laws 1985 (Reg. 
Sess., 1986), c. 955 provides: “This act 
may be cited as the Separation of Powers 
Act of 1986.” 

Section 127 of Session Laws 1985 
(Reg. Sess., 1986), c. 955 provides: “If 


any part of this act shall be declared in- 
valid by any court, this shall not affect 
any other part of this act.” 

Effect of Amendments. — The 1985 
(Reg. Sess., 1986) amendment, effective 
July 1, 1986, deleted “after receiving the 
advice of the Advisory Budget Commis- 
sion” following “approval of the Director 
of the Budget” in the first sentence and 
added the last sentence. 
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§ 58-194.1. Liability insurance required for state- 
owned vehicles. 


Every department, agency or institution of the State shall ac- 
quire motor vehicle liability insurance on all state-owned motor 
vehicles under its control. (1959, c. 1248; 1983, c. 717, s. 10.) 


Editor’s Note. — Session Laws 1983, 
c. 717, s. 1, provides: “This act may be 
cited as the Separation of Powers Act of 
1983.” 

Effect of Amendments. — The 1983 
amendment, effective July 11, 1983, de- 
leted the second sentence of this section, 
which read “A general fund department, 
agency or institution which does not 


budget to pay the premiums for such in- 
surance may, with the approval of the 
Advisory Budget Commission, make ap- 
plication to the Director of the Budget 
for allocation of funds for payment of 
premiums out of the contingent or emer- 
gency appropriation in the manner pre- 
scribed by G.S. 143-12.” 


have sufficient funds within its existing 


§ 58-194.3. Competitive selection of payroll deduc- 
tion insurance products paid for by 
State employees. 


(a) Employee Insurance Committee. — The head of each State 
government employee payroll unit offering payroll deduction insur- 
ance products to employees shall appoint an Employee Insurance 
Committee for the following purposes: 

(1) To review insurance products currently offered through 
payroll deduction to the State employees in the Employee 
Insurance Committee’s payroll unit to determine if those 
products meet the needs and desires of employees in the 
Employee Insurance Committee’s payroll unit. 

(2) To select the types of insurance products that reflect the 
needs and desires of employees in the Employee Insurance 
Committee’s payroll unit. 

(3) To competitively select the best insurance products of the 
types determined by the Employee Insurance Committee 
to reflect the needs and desires of the employees of that 
payroll unit. 

(b) Appointment of Employee Insurance Committee Members. — 
The members of the Employee Insurance Committee shall be ap- 
pointed by the head of the payroll unit. The Committee shall consist 
of not less than five or more than nine individuals a majority of 
whom have been employed in the payroll unit for at least one year. 
The Committee members shall, except where necessary initially to 
establish the rotation herein prescribed, serve three-year terms 
with approximately one-third of the terms expiring annually. Com- 
mittee membership make-up shall fairly represent the work force 
in the payroll unit and be selected without regard to any political or 
other affiliations. It shall be the duty of the payroll unit head to 
assure that the Employee Insurance Committee is completely au- 
tonomous in its selection of insurance products and insurance com- 
panies and that no member of the Employee Insurance Committee 
has any conflict of interest in serving on the Committee. A commit- 
tee on employee benefits elected or appointed by the faculty repre- 
sentative body of a constituent institution of The University of 
North Carolina shall be deemed constituted and functioning as an 
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employee insurance committee in accordance with this section. Any 
decision rendered by the Employee Insurance Committee where the 
autonomy of the Committee or a conflict of interest is questioned 
shall be subject to appeal pursuant to the Administrative Procedure 
Act, or in the case of departments, boards and commissions which 
are specifically exempt from the Administrative Procedure Act, 
pursuant to the appeals procedure prescribed for such department, 
board or commission. . 

All payroll units in existence on May 21, 1985, shall continue to 
be deemed payroll units, regardless of any subsequent consolidation 
of such payroll units, for purposes of the appointment of the mem- 
bers of the Employee Insurance Committee in order to assure such 
units the continuing ability to meet the needs and desires of the 
employees of such units by having the right to select insurance 
carriers and insurance products. In the event of the consolidation of 
a payroll unit, the head of the former payroll unit shall appoint the 
members of the Committee in accordance with the provisions of this 
section. 

(c) Payroll Deduction Slots. — Each payroll unit shall be entitled 
to not less than four payroll deduction slots to be used for payment 
of insurance premiums for products selected by the Employee Insur- 
ance Committee and offered to the employees of the payroll unit. 
The Employee Insurance Committee shall select only one company 
per payroll deduction slot. The company selected by the Employee 
Insurance Committee shall be permitted to sell through payroll 
deduction only the products specifically approved by the Employee 
Insurance Committee. The assignment by the Employee Insurance 
Committee of a payroll deduction slot shall be for a period of not 
less than two years unless the insurance company shall be in viola- 
tion of the terms of the written agreement specified in this subsec- 
tion. The insurance company awarded a payroll deduction slot 
shall, pursuant to a written agreement setting out the rights and 
duties of the insurance company, be afforded an adequate opportu- 
nity to solicit employees of the payroll unit by making such em- 
ployees aware that a representative of the company will be avail- 
able at a specified time and at a location convenient to the em- 
ployees. 

Notwithstanding any other provision of the General Statutes, 
once an employee has selected an insurance product for payroll 
deduction, that product may not be removed from payroll deduction 
for that employee without his or her specific written consent. 

When an employee retires from State employment and payroll 
deduction under this section is no longer available, the insurance 
company may not terminate life insurance products purchased un- 
der the payroll deduction plan without the retiree’s specific written 
consent solely because the premium is no longer deducted from 

ayroll. 
2 (a) Criminal Penalty. — It shall be a misdemeanor punishable by 
a fine not to exceed five hundred dollars ($500.00), imprisonment 
for not more than 30 days, or both for any State employee, who has 
supervisory authority over any member of the Employee Insurance 
Committee, to attempt to influence the autonomy of any Employee 
Insurance Committee either in the appointment of members to such 
Committee or in the operation of such Committee. The Commis- 
sioner of Insurance shall have the authority to investigate com- 
plaints alleging acts subject to the criminal penalty and shall re- 
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port his findings to the Attorney General of North Carolina. (1985, 
c. 213, s. 1; 1985 (Reg. Sess., 1986), c. 1013, s. 15; 1987, c. 152, 8°22} 


c. 864, s. 92.) 


Editor’s Note. — Session Laws 1985, 
c. 213, s. 2 makes this section effective 
on ratification. The act was ratified May 
21, 1985. 

Effect of Amendments. — The 1985 
(Reg. Sess., 1986) amendment, effective 
May 21, 1985, added the second para- 
graph of subsection (c). 


Session Laws 1987, c. 752, s. 12, effec- 
tive August 7, 1987, added the last sen- 
tence of subsection (c). 

Session Laws 1987, c. 864, s. 92, effec- 
tive August 14, 1987, added the last 
paragraph of subsection (b). 


OPINIONS OF ATTORNEY GENERAL 


Adoption of Rules. — When Em- 
ployee Insurance Committees establish 
procedures that affect the rights or pro- 
cedures of others, they must be codified 
as rules. Should the committees elect to 
operate by the procedural process estab- 
lished in the enabling statutes, no rule 
adoptions are necessary. See opinion of 
Attorney General to Elizabeth H. Drury, 
Director, Office of Legislative and Legal 
Affairs, Department of Human Re- 
sources, 56 N.C.A.G. 25 (1986). 


Employee Insurance Committees 
have rule-making and limited quasi- 
judicial powers pursuant to 
§ 58-194.3(b) and are “agencies” within 
the meaning of § 150B-2(1). See opinion 
of Attorney General to Elizabeth H. 
Drury, Director, Office of Legislative 


and Legal Affairs, Department of 
Human Resources, 56 N.C.A.G. 25 
(1986). 


SUBCHAPTER IV. LIFE INSURANCE. 


ARTICLE 22. 


General Regulations of Business. 


§ 58-197. Soliciting agent represents the company. 


CASE NOTES 


Legislative Intent. — This section 
was enacted by the General Assembly as 
a protective measure for consumers of 
insurance services. Its import is obvi- 
ously to expand the class of persons ca- 
pable of binding insurers to enforceable 
insurance obligations, and to prevent in- 
surers who obtain consideration from 
persons solicited on their behalf, from 
relying on the purportedly ultra vires 
actions of their agents to deny liability 
to beneficiaries. Northern Nat’! Life Ins. 
Co. v. Lacy J. Miller Mach. Co., 63 N.C. 
App. 424, 305 S.E.2d 568 (1983), affd, 
311 N.C. 62, 316 S.E.2d 256 (1984). 

This section establishes a conclu- 
sive presumption of an agency rela- 
tionship once “solicitation” on the part 
of the agent is found. Northern Nat’l 
Life Ins. Co. v. Lacy J. Miller Mach. Co., 


63 N.C. App. 424, 305 S.E.2d 568 (1983), 
aff'd, 311 N.C. 62, 316 S.E.2d 256 (1984). 

“Solicit” defined. — The word “so- 
licit” is not defined in § 58-2; nor does 
the term appear to have been authorita- 
tively construed in the reported deci- 
sions of the appellate courts of this 
State. Its meaning must be discerned, 
therefore, by application of fundamental 
principles of statutory construction. 
Northern Nat'l Life Ins. Co. v. Lacy J. 
Miller Mach. Co., 63 N.C. App. 424, 305 
S.E.2d 568 (1983), aff'd, 311 N.C. 62, 316 
S.E.2d 256 (1984). 

The term “solicit” must be interpreted 
to further the intent of the Legislature 
and, absent a special definition, must be 
given its ordinary meaning. Northern 
Nat'l Life Ins. Co. v. Lacy J. Miller 
Mach. Co., 311 N.C. 62, 316 S.E.2d 256 
(1984). 
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Where there is evidence that a person 
actively participated in the placement of 
a life insurance policy by approaching 
corporate officers with information 
about the policy, obtaining and complet- 
ing blank applications for the policy, col- 
lecting premiums, distributing policies, 
and collecting a commission, there is 
ample evidence that the person has “so- 
licited” an application for insurance 
upon the life of another within the 
meaning of this section. Northern Nat'l 
Life Ins. Co. v. Lacy J. Miller Mach. Co., 
311 N.C. 62, 316 S.E.2d 256 (1984). 

Broker as Agent of Insurer. — 
Where a broker “solicits” within the 
meaning of this section, he is deemed an 
agent of the insurer in situations cov- 
ered by that statute. Northern Nat’! Life 
Ins. Co. v. Lacy J. Miller Mach. Co., 311 
N.C. 62, 316 S.E.2d 256 (1984). 

When Knowledge of Agent, etc. — 

In accord with original. See 
McCrimmon v. North Carolina Mut. Life 
Ins. Co., 69 N.C. App. 683, 317 S.E.2d 


INSURANCE 


§58-201.1 


709, cert. denied, 312 N.C. 84, 322 
S.E.2d 175 (1984). 

Responsibility of Insured, etc. — 

When the agent of the insurance com- 
pany answers questions for the appli- 
cant on an application for insurance, 
without the applicant having reason to 
know what answers the agent is supply- 
ing, the insurance company will be equi- © 
tably estopped to rely on the falsity or 
inaccuracy supplied by its own agent in 
any effort to defeat liability on the pol- 
icy. Northern Nat'l Life Ins. Co. v. Lacy 
J. Miller Mach. Co., 63 N.C. App. 424, 
305 S.E.2d 568 (1983), aff'd, 311 N.C. 62, 
316 S.E.2d 256 (1984). 

If an application for insurance con- 
taining material misrepresentations is 
filled in by the agent before being signed 
by the applicant, these are material mis- 
representations of the applicant which 
bar recovery. McCrimmon v. North Car- 
olina Mut. Life Ins. Co., 69 N.C. App. 
683, 317 S.E.2d 709, cert. denied, 312 
N.C. 84, 322 S.E.2d 175 (1984). 


§ 58-201.1. Standard Valuation Law. 


(d) Except as otherwise provided in subsections (d-1) and (g), re- 
serves according to the Commissioner’s reserve valuation method, 
for the life insurance and endowment benefits of policies providing 
for a uniform amount of insurance and requiring the payment of 
uniform premiums, shall be the excess, if any, of the present value, 
at the date of valuation, of such future guaranteed benefits pro- 
vided for by such policies, over the then present value of any future 
modified net premiums therefor. The modified net premiums for 
any such policy shall be such uniform percentage of the respective 
contract premiums for such benefits that the present value, at the 
date of issue of the policy, of all such modified net premiums shall 
be equal to the sum of the then present value of such benefits 
provided for by the policy and the excess of (1) and (2), as follows: 

(1) A net level annual premium equal to the present value, at 
the date of issue, of such benefits provided for after the 
first policy year, divided by the present value, at the date 
of issue, of an annuity of one per annum payable on the 
first and each subsequent anniversary of such policy on 
which a premium falls due; provided, however, that such 
net level annual premium shall not exceed the net level 
annual premium on the 19-year premium whole life plan 
for insurance of the same amount at an age one year 
higher than the age at issue of such policy. 

(2) A net one year term premium for such benefits provided for 
in the first policy year. 

Provided that for any life insurance policy issued on or after 
January 1, 1985, for which the contract premium in the first policy 
year exceeds that of the second year and for which no comparable 
additional benefits are provided in the first year for such excess and 
which provides an endowment benefit or a cash surrender value of a 
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combination thereof in an amount greater than such excess pre- 
mium, the reserve according to the Commissioner’s reserve valua- 
tion method as of any policy anniversary occurring on or before the 
assumed ending date defined herein as the first policy anniversary 
on which the sum of any endowment benefit and any cash surren- 
der value then available is greater than such excess premium shall, 
except as otherwise provided in subsection (g), be the greater of the 
reserve as of such policy anniversary calculated as described in the 
first paragraph of this subsection and the reserve as of such policy 
anniversary calculated as described in that paragraph, but with (i) 
the value defined in subparagraph (1) of that paragraph being re- 
duced by fifteen percent (15%) of the amount of such excess first 
year premium, (ii) all present values of benefits and premiums be- 
ing determined without reference to premiums or benefits provided 
for by the policy after the assumed ending date, (iii) the policy 
being assumed to mature on such date as an endowment, and (iv) 
the cash surrender value provided on such date being considered as 
an endowment benefit. In making the above comparison the mortal- 
ity and interest bases stated in subdivisions (2) and (4) of subsection 
(c) shall be used. 

Reserves according to the Commissioner’s reserve valuation 
method for: (i) life insurance policies providing for a varying 
amount of insurance or requiring the payment of varying pre- 
miums; (ii) group annuity and pure endowment contracts pur- 
chased under a retirement plan or plan of deferred compensation, 
established or maintained by an employer (including a partnership 
or sole proprietorship) or by an employee organization, or by both, 
other than a plan providing individual retirement accounts or indi- 
vidual retirement annuities under section 408 of the Internal Reve- 
nue Code, as now or hereafter amended; (iii) disability and acciden- 
tal death benefits in all policies and contracts; and (iv) all other 
benefits, except life insurance and endowment benefits in life insur- 
ance policies and benefits provided by all other annuity and pure 
endowment contracts, shall be calculated by a method consistent 
with the principles of this subsection except that any extra pre- 
miums charged because of impairments or special hazards shall be 
disregarded in the determination of modified net premiums. 

(1945, c. 379; 1959, c. 484, s. 1; 1961, c. 255, ss. 1-3; 1963, c. 791, 
ss. 1, 2; 1975, c. 603, s. 1; 1979, c. 409, ss. 1-6; 1981, c. 761, ss. 1-5; 
1985, c. 666, s. 46.) 


Only Part of Section Set Out. — As 


the rest of the section was not affected 
by the amendment, it is not set out. 
Effect of Amendments. — 
The 1985 amendment, effective July 
10, 1985, substituted “as described in 
the first paragraph of this subsection” 


for “as described in the preceding para- 
graph” in the first sentence of the second 
paragraph of subsection (d) and substi- 
tuted “value defined in subparagraph 
(1)” for “value defined in subparagraph 
(2)” in clause (i) of that sentence. 
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§ 58-205.3. Interest payments on death benefits. 


(a) Each insurer admitted to transact insurance in this State 
which, without the written consent of the beneficiary, fails or re- 
fuses to pay the death proceeds or death benefits in accordance with 
the terms of any policy of life or accident insurance issued by it in 
this State within 30 days after receipt of satisfactory proof of loss 
because of the death, whether accidental or otherwise, of the in- 
sured shall pay interest, at a rate not less than the then current 
rate of interest on death proceeds left on deposit with the insurer 
computed from the date of the insured’s death, on any moneys pay- 
able and unpaid after the expiration of such 30-day period. As used 
in this subsection, the phrase “satisfactory proof of loss because of 
the death” includes, but is not limited to, a certified copy of the 
death certificate; or a written statement by the attending physician 
at the time of death that contains the following information: (i) the 
name and address of the physician, who must be duly licensed to 
practice medicine in the United States; (ii) the name of the de- 
ceased; (iii) the date, time, and place of the death; and (iv) the 
immediate cause of the death. 

(c) Nothing contained herein shall be construed to allow any in- 
surer admitted to transact insurance in this State to withhold pay- 
ment of money payable under a life or accident insurance policy 
issued in this State to any beneficiary for a period longer than 
reasonably necessary to determine whether benefits are payable 
and thereafter to transmit such payment. 

(1977, c. 395, s. 1; 1983, c. 749; 1985, c. 666, s. 45.) 


Only Part of Section Set Out.— As 10, 1985, deleted “life” preceding “insur- 
the rest of the section was not affected ance” following “Each insurer admitted 
by the amendment, it is not set out. to transact” at the beginning of subsec- 

Effect of Amendments. — The 1983 tion (a) and following “allow any insurer 


amendment, effective Oct. 1, 1983, admitted to transact” near the begin- 
added the last sentence of subsection (a). _ ning of subsection (c). 
The 1985 amendment, effective July 


CASE NOTES 


Applied in Fedoronko v. American 
Defender Life Ins. Co., 69 N.C. App. 655, 
318 S.E.2d 244 (1984). 


§ 58-210. “Group life insurance” defined. 


No policy of group life insurance shall be delivered in this State 
unless it conforms to one of the following descriptions: 

(1) A policy issued to an employer, or to the trustee of a fund 
established by an employer, which employer or trustee 
shall be deemed the policyholder, to insure employees of 
the employer for the benefit of persons other than the em- 
ployer subject to the following requirements: 

a. The employees eligible for insurance under the policy 
shall be all of the employees of the employer, or all of 
any class or classes thereof determined by conditions 
pertaining to their employment. The policy may pro- 
vide that the term “employees” shall include the em- 
ployees of one or more subsidiary corporations, and the 
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employees, individual proprietors, and partners of one 
or more affiliated corporations, proprietors or partner- 
ships if the business of the employer and of such affili- 
ated corporations, proprietors or partnerships is under 
common control through stock ownership, contract, or 
otherwise. The policy may provide that the term “em- 
ployees” shall include the individual proprietor or 
partners if the employer is an individual proprietor or 
a partnership. The policy may provide that the term 
“employees” shall include retired employees. The term 
“employer” as used herein may be deemed to include 
any county, municipality, or the proper officers, as 
such, of any unincorporated municipality or any de- 
partment, division, agency, instrumentality or subdi- 
vision of a county, unincorporated municipality or mu- 
nicipality. In all cases where counties, municipalities 
or unincorporated municipalities or any officer, agent, 
division, subdivision or agency of the same have here- 
tofore entered into contracts and purchased group life 
insurance for their employees, such transactions, con- 
tracts and insurance and the purchase of the same is 
hereby approved, authorized and validated. 


b. The premium for the policy shall be paid by the policy- 


holder, either wholly from the employer’s funds or 
funds contributed by him, or partly from such funds 
and partly from funds contributed by the insured em- 
ployees. No policy may be issued on which the entire 
premium is to be derived from funds contributed by 
the insured employees. A policy on which part of the 
premium is to be derived from funds contributed by 
the insured employees may be placed in force provided 
the group is structured on an actuarially sound basis. 
A policy on which no part of the premium is to be 
derived from funds contributed by the insured em- 
ployees must insure all eligible employees, or all ex- 
cept any as to whom evidence of individual insurabil- 
ity is not satisfactory to the insurer. 


c. The policy must cover at least 10 employees at date of 


issue. 


d. The amounts of insurance under the policy must be 


based upon some plan precluding individual selection 
either by the employees or by the employer or trustee. 


(2) A policy issued to a creditor, who shall be deemed the poli- 


cyholder, to insure debtors of the creditor, subject to the 
following requirements: 
a. The debtors eligible for insurance under the policy shall 


be all of the debtors of the creditor whose indebtedness 
is repayable in installments, or all of any class or 
classes thereof determined by conditions pertaining to 
the indebtedness or to the purchase giving rise to the 
indebtedness. The policy may provide that the term 
“debtors” shall include the debtors of one or more sub- 
sidiary corporations, and to the debtors of one or more 
affiliated corporations, proprietors or partnerships if 
the business of the policyholder and of such affiliated 
corporations, proprietors or partnerships is under com- 
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mon control through stock ownership, contract or oth- 
erwise. 

b. The premium for the policy shall be paid by the policy- 
holder, either from the creditor's funds, or from 
charges collected from the insured debtors, or from 
both. A policy on which part or all of the premium is to 
be derived from the collection from the insured debtors 
or identifiable charges not required of uninsured 
debtors shall not include, in the class or classes of : 
debtors eligible for insurance, debtors under obliga- 
tions outstanding at its date of issue without evidence 
of individual insurability unless the group is struc- 
tured on an actuarially sound basis. A policy on which 
no part of the premium is to be derived from the collec- 
tion of such identifiable charges must insure all eligi- 
ble debtors, or all except any as to whom evidence of 
individual insurability is not satisfactory to the in- 
surer. 

c. The policy may be issued only if the group of eligible 
debtors is then receiving new entrants at the rate of at 
least 100 persons yearly, or may reasonably be ex- 
pected to receive at least 100 new entrants during the 
first policy year, and only if the policy reserves to the 
insurer the right to require evidence of individual in- 
surability if less than seventy-five percent (75%) of the 
new entrants become insured. 

d, e. Repealed by Session Laws 1975, c. 660, s. 4. 

(3) A policy issued to a labor union, which shall be deemed the 
policyholder, to insure members of such union for the bene- 
fit of persons other than the union or any of its officials, 
representatives or agents, subject to the following require- 
ments: 

a. The members eligible for insurance under the policy 
shall be all of the members of the union, or all of any 
class or classes thereof determined by conditions per- 
taining to their employment, or to membership in the 
union, or both. 

b. The premium for the policy shall be paid by the policy- 
holder, either wholly from the union’s funds, or partly 
from such funds and partly from funds contributed by 
the insured members specifically for their insurance. 
No policy may be issued on which the entire premium 
is to be derived from funds contributed by the insured 
members specifically for their insurance. A policy on 
which part of the premium is to be derived from funds 
contributed by the insured members specifically for 
their insurance may be placed in force provided the 
group is structured on an actuarially sound basis. A 
policy on which no part of the premium is to be derived 
from funds contributed by the insured members specif- 
ically for their insurance must insure all eligible 
members, or all except any as to whom evidence of 
individual insurability is not satisfactory to the in- 
surer. 

c. The policy must cover at least 25 members at date of 
issue. 
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d. The amounts of insurance under the policy must be 
based upon some plan precluding individual selection 
either by the members or by the union. 

(4) A policy issued to the trustee of a fund established by two 
or more employers in the same industry or kind of business 
or by two or more labor unions, which trustee shall be 
deemed the policyholder, to insure employees of the em- 
ployers or members of the unions for the benefit of persons 
other than the employers or the unions, subject to the fol- 
lowing requirements: 

a. The persons eligible for insurance shall be all of the 
employees of the employers or all of the members of 
the unions, or all of any class or classes thereof deter- 
mined by conditions pertaining to their employment, 
or to memberships in the unions, or to both. The policy 
may provide that the term “employees” shall include 
the individual proprietor or partners if an employer is 
an individual proprietor or a partnership. The policy 
may provide that the term “employees” shall include 
the trustee or the employees of the trustee, or both, if 
their duties are principally connected with such trust- 
eeship. The policy may provide that the term “em- 
ployees” shall include retired employees. 

b. The premium for the policy shall be paid by the trustee 
wholly from funds contributed by the participating 
employer or labor union, or partly from funds contrib- 
uted by the participating employer or labor union and 
partly from funds contributed by the insured persons. 
In no event shall the funds contributed by the partici- 
pating employer or Jabor union represent less than 
twenty-five percent (25%) of the total cost of the insur- 
ance with respect to the insured persons of a partici- 
pating employer or labor union. 

If none of the premium paid by the participating 
employer or labor union is to be derived from funds 
contributed by the insured persons specifically for the 
insurance, all eligible employees of that particular 
participating employer or labor union must be in- 
sured, or all except any as to whom evidence of insur- 
ability is not satisfactory to the insurer. Insurance 
may not be placed into effect for employees of a partici- 
pating employer or labor union if less than twenty-five 
percent (25%) of the total cost is paid by the participat- 
ing employer or labor union. 

If part of the premium paid by the participating em- 
ployer or labor union is to be derived from funds con- 
tributed by the insured persons specifically for their 
insurance, coverage may be placed in force on em- 
ployees of a participating employer or on members of a 
participating labor union provided the group is struc- 
tured on an actuarially sound basis. 

c. The policy must cover at least 100 persons at date of 
issue. 

d. The amounts of insurance under the policy must be 
based upon some plan precluding individual selection 
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either by the insured persons or by the policyholder, 
employers, or unions. 

(5) A policy issued to an association of persons having a com- 
mon professional or business interest, which association 
shall be deemed the policyholder, to insure members of 
such association for the benefit of persons other than the 
association or any of its officials, representatives or agents, 
subject to the following requirements: 

a. Such association shall have had an active existence for. 
at least two years immediately preceding the purchase 
of such insurance, was formed for purposes other than 
procuring insurance and does not derive its funds prin- 
cipally from contributions of insured members toward 
the payment of premiums for the insurance. 

b. The members eligible for insurance under the policy 
shall be all of the members of the association or all of 
any class or classes thereof determined by conditions 
pertaining to their employment, or the membership in 
the association, or both. The policy may provide that 
the term “members” shall include the employees of 
members, if their duties are principally connected 
with the member’s business or profession. 

c. The premium for the policy shall be paid by the policy- 
holder, either wholly from the association’s funds, or 
partly from such funds and partly from funds contrib- 
uted by the insured members specifically for their in- 
surance. No policy may be issued on which the entire 
premium is to be derived from funds contributed by 
the insured members specifically for their insurance, 
nor if the Commissioner finds that the rate of such 
contributions will exceed the maximum rate custom- 
arily charged employees insured under like group life 
insurance policies issued in accordance with the provi- 
sions of subdivision (1). A policy on which part of the 
premium is to be derived from funds contributed by 
the insured members specifically for their insurance 
may be placed in force provided the group is structured 
on an actuarially sound basis. A policy on which no 
part of the premium is to be derived from funds con- 
tributed by the insured members specifically for their 
insurance must insure all eligible members, or all ex- 
cept any as to whom evidence of individual insurabil- 
ity is not satisfactory to the insurer. 

d. The policy must cover at least 25 members at date of 
issue. 

e. The amounts of insurance under the policy must be 
based upon some plan precluding individual selection 
either by the members or by the association. 

(1925, c. 58, s. 1; 1931, c. 328; 1943, c. 597, s. 1; 1947, c. 834; 1951, 
c. 800; 1955, c. 1280; 1957, c. 998; 1959, c. 287; 1965, c. 869; 1971, c. 
516; 1973, c. 249; 1975, c. 660, s. 4; 1977, c. 192, ss. 1-4; c. 835; 1987, 
c. 752, ss. 14-18.) 


Only Part of Section Set Out. — As Effect of Amendments. — The 1987 
the rest of the section was not affected amendment, effective August 7, 1987, 
by the amendment, it is not set out. rewrote the third sentence of subdivision 
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(1)b, rewrote the second sentence of sub- paragraph of subdivision (4)b, and re- 
division (2)b, rewrote the third sentence wrote the third sentence of subdivision 
of subdivision (3)b, rewrote the third (5)c. 


§ 58-213. Exemption from execution. 


Legal Periodicals. — For article an- law, see 18 Wake Forest L. Rev. 1025 
alyzing North Carolina’s exemptions (1982). 


§ 58-213.1. Contestability after reinstatement. 


A reinstated policy of life insurance or annuity contract may be 
contested on account of fraud or misrepresentation of facts material 
to the reinstatement only for the same period following reinstate- 
ment and with the same conditions and exceptions as the policy 
provides with respect to contestability after original issuance. The 
reinstatement application shall be deemed to be a part of the policy 
whether or not attached thereto. (1987, c. 752, s. 13.) 


Editor’s Note. — Session Laws 1987, upon ratification. The act was ratified 
c. 752, s. 21 makes this section effective August 7, 1987. 


§§ 58-213.2 to 58-213.5: Reserved for future codification pur- 


poses. 


ARTICLE 22B. 


Regulation of Interest Rates on Life Insurance 
Policy Loans. 


§ 58-213.18.. Purpose. 


Legal Periodicals. — For survey of 
1981 administrative law, see 60 N.C.L. 
Rev. 1165 (1982). 


ARTICLE 24A. 


Mutual Burial Associations. 


8§ 58-241.6 to 58-241.34: Recodified as G.S. 143B-472 to 
143B-472.28, effective August 14, 1987. 
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SUBCHAPTER V. AUTOMOBILE INSURANCE. 


ARTICLE 25A. 


North Carolina Motor Vehicle Reinsurance Facility. 


§ 58-248.26. Definitions. 
As used in this Article: 


(6) “Motor vehicle” means every self-propelled vehicle that is 


designed for use upon a highway, including trailers and 
semitrailers designed for use with such vehicles (except 
traction engines, road rollers, farm tractors, tractor cranes, 
power shovels, and well drillers). 


(7) “Motor vehicle insurance” means direct insurance against 


liability arising out of the ownership, operation, mainte- 
nance or use of a motor vehicle for bodily injury including 
death and property damage and includes medical pay- 
ments and uninsured motorist coverages. 

With respect to motor carriers who are subject to the 
financial responsibility requirements established under 
the Motor Carrier Act of 1980, the term, “motor vehicle 
insurance” includes coverage with respect to environmen- 
tal restoration. As used in this subsection the term, “envi- 
ronmental restoration” means restitution for the loss, dam- 
age, or destruction of natural resources arising out of the 
accidental discharge, dispersal, release, or escape into or 
upon the land, atmosphere, water course, or body of water 
of any commodity transported by a motor carrier. Environ- 
mental restoration includes the cost of removal and the 
cost of necessary measures taken to minimize or mitigate 
damage or potential for damage to human health, the nat- 
ural environment, fish, shellfish, and wildlife. 


(Oi 3. CeOLM as ies) 9.01. C..520,,5-alUm Loo ieece LOmsea lst LOOO,tC. 


666, s. 48.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — 

The 1985 amendment, effective July 
10, 1985, rewrote subdivision (6), defin- 
ing “Motor vehicle,” and deleted “as de- 
fined in Article 9A of Chapter 20 of the 
General Statutes of North Carolina” fol- 
lowing “maintenance or use of a motor 


CASE 


Effect on § 20-310(f)(5). — While the 
legislature effectively abolished the 
North Carolina Automobile Insurance 
Plan with passage of this article, the Re- 
insurance Facility Act, notification of 
the Plan under § 20-310(f)(5) was not 
specifically repealed until 1985, by Ses- 
sion Laws 1985, c. 666, s. 67. However, 


vehicle” in the first paragraph of subdi- 
vision (7). 

Legal Periodicals. — 

For survey of 1981 administrative 
law, see 60 N.C.L. Rev. 1165 (1982). 

For 1984 survey, “Application of the 
Tate Test to Notice Requirements in Re- 
insurance Contracts,” see 63 N.C.L. Rev. 
1240 (1985). 


NOTES 


since the legislature repealed the former 
Plan system, § 20-310(f(5) was also 
thereby repealed by implication, to the 
extent that it required notification of the 
defunct Plan. Coleman v. Interstate Cas. 
Ins. Co., 84 N.C. App. 268, 352 S.E.2d 
249 (1987). 

Stated in North Carolina Reinsur- 


175 


§58-248.27 1988 CUMULATIVE SUPPLEMENT §58-248.29 


ance Facility v. North Carolina Ins. 
Guar. Ass’n, 67 N.C. App. 359, 313 
S.E.2d 253 (1984). 


§ 58-248.27. North Carolina Motor Vehicle Rein- 
surance Facility; creation; member- 
ship. 


There is created a nonprofit unincorporated legal entity to be 
known as the North Carolina Motor Vehicle Reinsurance Facility 
consisting of all insurers licensed to write and engaged in writing 
within this State motor vehicle insurance or any component 
thereof. Every such insurer, as a prerequisite to further engaging 
in writing such insurance in this State, shall be a member of the 
Facility and shall be bound by the rules of operation thereof as 
provided for in this Article and as promulgated by the Board of 
Governors. No company may withdraw from membership in the 
Facility unless it ceases to write motor vehicle insurance in this 
State or ceases to be licensed to write such insurance. (1973, c. 818, 
s. 1; 1983, c. 416, s. 6.) 


Effect of Amendments. — The 1983 
amendment, effective June 2, 1983, sub- 
stituted “North Carolina Motor Vehicle 
Reinsurance Facility” for “North Caro- 
lina Reinsurance Facility” in the first 
sentence. 

Legal Periodicals. — For article dis- 


cussing limitations on ad hoc adjudica- 
tory rulemaking by an administrative 
agency, see 61 N.C.L. Rev. 67 (1982). 

For article analyzing the scope of the 
North Carolina Insurance Commis- 
sioner’s ratemaking authority, see 61 
N.C.L. Rev. 97 (1982). 


CASE NOTES 


Applied in North Carolina Reinsur- 
ance Facility v. North Carolina Ins. 


Guar. Ass’n, 67 N.C. App. 359, 313 
S.E.2d 253 (1984). 


§ 58-248.28. Obligations after termination of mem- 


bership. 


CASE NOTES 


Applied in North Carolina Reinsur- 
ance Facility v. North Carolina Ins. 


§ 58-248.29. Insolvency. 


Guar. Ass’n, 67 N.C. App. 359, 313 
S.E.2d 253 (1984). 


CASE NOTES 


Stated in North Carolina Reinsur- 
ance Facility v. North Carolina Ins. 


Guar. Ass’n, 67 N.C. App. 359, 313 
S.E.2d 253 (1984). 
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§ 58-248.31. General obligations of insurers. 
CASE NOTES 


Cited in Coleman v. Interstate Cas. 
Ins. Co., 84 N.C. App. 268, 352 S.E.2d 
249 (1987). 


§ 58-248.33. (For effective date see note) The Facil- 
ity; functions; administration. 


(a) The operation of the Facility shall assure the availability of 
motor vehicle insurance to any eligible risk and the Facility shall 
accept all placements made in accordance with this Article, the 
plan of operation adopted pursuant thereto, and any amendments 
to either. 

(b) The Facility shall reinsure for each coverage available 
therein to the standard percentage of one hundred percent (100%) 
or lesser equitable percentage established in the plan of operation 
as follows: 

(1) For the following coverages of motor vehicle insurance and 
in at least the following amounts of insurance: 

a. Bodily injury liability: twenty-five thousand dollars 
($25,000) each person, fifty thousand dollars ($50,000) 
each accident; 

b. Property damage liability: ten thousand dollars 
($10,000) each person; 

c. Medical payments: one thousand dollars ($1,000) each 
person; except that this coverage shall not be available 
for motorcycles; 

d. Uninsured motorist: twenty-five thousand dollars 
($25,000) each person; fifty thousand dollars ($50,000) 
each accident for bodily injury; ten thousand dollars 
($10,000) each accident property damage (one hundred 
dollars ($100.00) deductible); 

e. Any other motor vehicle insurance or financial responsi- 
bility limits in the amounts required by any federal 
law or federal agency regulation; by any law of this 
State; or by any rule duly adopted under Chapter 150B 
of the General Statutes or by the North Carolina Utili- 
ties Commission. 

(2) Additional ceding privileges for motor vehicle insurance 
shall be provided by the Board of Governors if there is a 
substantial public demand for a coverage or coverage limit 
of any component of motor vehicle insurance up to the 
following: 

Bodily injury liability: one hundred thousand dollars 
($100,000) each person, three hundred thousand dol- 
lars ($300,000) each accident; 

Property damage liability: fifty thousand dollars ($50,000) 
each accident; 

Medical payments: two thousand dollars ($2,000) each per- 
son; 

Underinsured motorist: one hundred thousand dollars 
($100,000) each person and three hundred thousand 
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dollars ($300,000) each accident for bodily injury lia- 
bility; 

Udiheured motorist: one hundred thousand dollars 
($100,000) each person and each accident for bodily 
injury and ten thousand dollars ($10,000) for property 
damage (one hundred dollars ($100.00) deductible). 

(3) Whenever the additional ceding privileges are provided as 
in G.S. 58-248.33(b)(2) for any component of motor vehicle 
insurance, the same additional ceding privileges shall be 
available to “all other” types of risks subject to the rating 
jurisdiction of the North Carolina Rate Bureau. 

(c) The Facility shall require each member to adjust losses for 
ceded business fairly and efficiently in the same manner as volun- 
tary business losses are adjusted and to effect settlement where 
settlement is appropriate. 

(d) The Facility shall be administered by a Board of Governors. 
The Board of Governors shall consist of nine members having one 
vote each from the classifications hereinafter enumerated plus the 
Commissioner who shall serve ex officio without vote. Each Facility 
insurance company member serving on the Board shall be repre- 
sented by a senior officer of the company. Not more than one com- 
pany in a group under the same ownership or management shall be 
represented on the Board at the same time. Five members of the 
Board shall be selected by the member insurers, which members 
shall be fairly representative of the industry. To insure representa- 
tive member insurers, one each shall be selected from the following 
groups: the American Insurance Association (or its successors), the 
American Mutual Insurance Alliance (or its successors), the Na- 
tional Association of Independent Insurers (or its successors), all 
other stock insurers not affiliated with the above groups, and all 
other nonstock insurers not affiliated with the above groups. The 
Commissioner of Insurance shall appoint four members of the 
Board who shall be fire and casualty insurance agents licensed in 
this State and actively engaged in writing motor vehicle insurance 
in this State. The Commissioner shall select one agent from among 
a list of two nominees submitted by the Independent Insurance 
Agents of North Carolina, Inc., and one agent from among a list of 
two nominees submitted by the Carolinas Association of Profes- 
sional Insurance Agents. The initial term of office of said Board 
members shall be two years. Following completion of initial terms, 
successors to the members of the original Board of Governors shall 
be selected to serve three years. All members of the Board of Gover- 
nors shall serve until their successors are selected and qualified 
and the Commissioner may fill any vacancy on the Board from any 
of the aforementioned classifications until such vacancies are filled 
in accordance with the provisions of this Article. The Board of Gov- 
ernors of the Facility shall also have as nonvoting members two 
persons who are not employed by or affiliated with any insurance 
company or the Department of Insurance and who are appointed by 
the Governor to serve at his pleasure. 

(e) The Commissioner and member companies shall provide for a 
Board of Governors within 30 days after May 24, 1973. If any mem- 
ber seat on the initial Board of Governors is not filed in accordance 
with this Article within such time, then, in that event the Commis- 
sioner shall appoint natural persons from any of the classifications 
specified in subsection (d) of this section to serve the initial term on 


178 
§ 58-248.33 is set out twice. See notes for effective dates. 


§58-248.33 INSURANCE §58-248.33 


the Board of Governors. As soon as possible after its selection, the 
Commissioner shall call for the initial meeting of the Board. After 
the Board of Governors have been selected it shall then elect from 
its membership a chairman and shall then meet thereafter as often 
as the chairman shall require or at the request of three members of 
the Board of Governors. The chairman shall retain the right to vote 
on all issues. Five members of the Board of Governors shall consti- 
tute a quorum. The same member may not serve as chairman for 
more than two consecutive years. 

(f) The Board of Governors shall have full power and administra- 
tive responsibility for the operation of the Facility. Such adminis- 
trative responsibility shall include but not be limited to: 

(1) Proper establishment and implementation of the Facility. 

(2) Employment of a manager who shall be responsible for the 
continuous operation of the Facility and such other em- 
ployees, officers and committees as it deems necessary. 

(3) Provision of appropriate housing and equipment to assure 
the efficient operation of the Facility. 

(4) Promulgation of reasonable rules and regulations for the 
administration and operation of the Facility and delega- 
tion to the manager of such authority as it deems neces- 
sary to insure the proper administration and operation 
thereof. 

(g) Except as may be delegated specifically to others in the plan 
of operation or reserved to the members, power and responsibility 
for the establishment and operation of the Facility is vested in the 
Board of Governors, which power and responsibility include but is 
not limited to the following: 

(1) To sue and be sued in the name of the Facility. No judg- 
ment against the Facility shall create any direct liability 
in the individual member companies of the Facility. 

(2) To receive and record cessions. 

(3) To assess members on the basis of participation ratios es- 
tablished in the plan of operation to cover anticipated or 
incurred costs of operation and administration of the Facil- 
ity at such intervals as are established in the plan of opera- 
tion. 

(4) To contract for goods and services from others to assure the 
efficient operation of the Facility. 

(5) To hear and determine complaints of any company, agent 
or other interested party concerning the operation of the 
Facility. 

(6) Upon the request of any licensed fire and casualty agent 
meeting any two of the standards set forth below as deter- 
mined by the Commissioner of Insurance within 10 days of 
the receipt of the application, the Facility shall contract 
with one or more members within 20 days of receipt of the 
determination to appoint such licensed fire and casualty 
agent as designated agents in accordance with reasonable 
rules as are established by the plan of operation. Such 
standard shall be: 

a. Whether the agent’s evidence establishes that he has 
been conducting his business in a community for a 
period of at least one year; 

b. Whether the agent’s evidence establishes that he had a 
gross premium volume during the 13 months next pre- 
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ceding the date of his application of at least twenty 
thousand dollars ($20,000) from motor vehicle insur- 
ance; 

c. Whether the agent’s evidence establishes that the num- 
ber of eligible risks served by him during the 13 
months next preceding the date of application was 200 
or more; 

d. Whether the agent’s evidence establishes a growth in 
eligible risks served and premium volume during his 
years of service as an agent; 

e. Whether the agent’s evidence establishes that he made 
available to eligible risks premium financing or any 
other plan for deferred payment of premiums. 

With respect to business produced by designated agents, 
adequate provision shall be made by the Facility to assure 
that such business is rated using Facility rates. All busi- 
ness produced by designated agents may be ceded to the 
Facility, except designated agents appointed prior to Sep- 
tember 1, 1987, may place liability insurance policies with 
a voluntary carrier, provided that all policies written by 
the voluntary carrier are retained by the voluntary carrier 
unless ceded to the Facility using Facility rates. Desig- 
nated agents must provide the Facility with a list of such 
policies written by the voluntary carrier at least annually, 
or as requested by the Facility, on a form approved by the 
Facility. If no insurer is willing to contract with any such 
agent on terms acceptable to the Board, the Facility shall 
license such agent to write directly on behalf of the Facil- 
ity. However, for this purpose the Facility does not act as 
an insurer, but acts only as the statutory agent of all of the 
members of the Facility, which shall be bound on risks 
written by the Facility’s appointed agent. The Facility may 
contract with one or more servicing carriers and shall pro- 
mulgate fair and reasonable underwriting procedures to 
require that business produced by Facility agents and 
written through said servicing carriers shall be rated 
using Facility rates. All business produced by Facility 
agents may be ceded to the Facility. 

The Commissioner shall require, as a condition prece- 
dent to the issuance, renewal, or continuation of a resident 
agent’s license to any designated agent to act for the com- 
pany appointing such designated agent under contract 
with the Facility, that the designated agent file and there- 
after maintain in force while so licensed a bond in favor of 
the State of North Carolina executed by an unauthorized 
corporate surety approved by the Commissioner, cash, 
mortgage on real property, or other securities approved by 
the Commissioner, in the amount of ten thousand dollars 
($10,000) for the use of aggrieved persons. Such bond, cash, 
mortgage, or other securities shall be conditioned on the 
accounting by the designated agent (i) to any person re- 
questing the designated agent to obtain motor vehicle in- 
surance for moneys or premiums collected in connection 
therewith, and (ii) to the company providing coverage with 
respect to any such moneys or premiums under contract 
with the Facility. Any such bond shall remain in force 
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until the surety is released from liability by the Commis- 
sioner, or until the bond is cancelled by the surety. With- 
out prejudice to any liability accrued prior to such cancel- 
lation, the surety may cancel the bond upon 30 days’ ad- 
vance notice in writing filed with the Commissioner. 
No agent may be designated under this subdivision to 
any insurer that does not actively write voluntary market 
business. 

(7) To maintain all loss, expense, and premium data relative to 
all risks reinsured in the Facility, and to require each 
member to furnish such statistics relative to insurance re- 
insured by the Facility at such times and in such form and 
detail as may be required. 

(8) To establish fair and reasonable procedures for the sharing 
among members of any loss on Facility business which 
cannot be recouped pursuant to G.S. 58-248.34(f) or which 
cannot be recouped or allocated under G.S. 58-248.41, and 
other costs, charges, expenses, liabilities, income, property 
and other assets of the Facility and for assessing or distrib- 
uting to members their appropriate shares. Such shares 
may be based on the member’s premiums for voluntary 
business for the appropriate category of motor vehicle in- 
surance or by any other fair and reasonable method. 

(9) To receive or distribute all sums required by the operation 
of the Facility. 

(10) a8 accept all risks submitted in accordance with this Arti- 
cle. 

(11) To establish procedures for reviewing claims practices of 
member companies to the end that claims to the account of 
the Facility will be handled fairly and efficiently. 

(12) To adopt and enforce all rules and to do anything else 
where the Board is not elsewhere herein specifically em- 
powered which is otherwise necessary to accomplish the 
purpose of the Facility and is not in conflict with the other 
provisions of this Article. 

(h) Each member company shall authorize the Facility to audit 
that part of the company’s business which is written subject to the 
Facility in a manner and time prescribed by the Board of Gover- 
nors. 

(i) The Board of Governors shall fix a date for an annual meeting 
and shall annually meet on that date. Twenty days’ notice of such 
meeting shall be given in writing to all members of the Board of 
Governors. 

(j) There shall be furnished to each member an annual report of 
the operation of the Facility in such form and detail as may be 
determined by the Board of Governors. 

(k) Each member shall furnish statistics in connection with in- 
surance subject to the Facility as may be required by the Facility. 
Such statistics shall be furnished at such time and in such form and 
detail as may be required but at least will include premiums 
charged, expenses and losses. 

(1) The classifications, rules, rates, rating plans and policy forms 
used on motor vehicle insurance policies reinsured by the Facility 
may be made by the Facility or by any licensed or statutory rating 
organization or bureau on its behalf and shall be filed with the 
Commissioner. The Board of Governors shall establish a separate 
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subclassification within the Facility for “clean risks” as herein de- 
fined. For the purpose of this Article, a “clean risk” shall be any 
owner of a motor vehicle classified as a private passenger non-fleet 
motor vehicle as defined under Article 13C of this Chapter if the 
owner and the principal operator and each licensed operator in the 
owner’s household have two years’ driving experience and if neither 
the owner nor any member of his household nor the principal opera- 
tor had had any chargeable accident or any conviction for a moving 
traffic violation pursuant to the subclassification plan established 
by the provisions of G.S. 58-30.4, during the three-year period im- 
mediately preceding the date of application for motor vehicle insur- 
ance or the date of preparation for a renewal motor vehicle insur- 
ance policy. Such filings may incorporate by reference any other 
material on file with the Commissioner. Rates shall be neither ex- 
cessive, inadequate nor unfairly discriminatory. If the Commis- 
sioner finds, after a hearing, that a rate is either excessive, inade- 
quate or unfairly discriminatory, he shall issue an order specifying 
in what respect it is deficient and stating when, within a reasonable 
period thereafter, such rate shall be deemed no longer effective. 
Said order is subject to judicial review as set out in Article 2 of this 
Chapter. Pending judicial review of said order, the filed classifica- 
tion plan and the filed rates may be used, charged and collected in 
the same manner as set out in G.S. 58-131.42 of this Chapter. Said 
order shall not affect any contract or policy made or issued prior to 
the expiration of the period set forth in the order. All rates shall be 
on an actuarially sound basis and shall be calculated, insofar as is 
possible, to produce neither a profit nor a loss. However, the rates 
made by or on behalf of the Facility with respect to “clean risks”, as 
defined above, shall not exceed the rates charged “clean risks” who 
are not reinsured in the Facility. The difference between the actual 
rate charged and the actuarially sound and self-supporting rates for 
“clean risks” reinsured in the Facility may be recouped in similar 
manner as assessments pursuant to G.S. 58-248.34(f) or allocated 
pursuant to G.S. 58-248.41. Rates shall not include any factor for 
underwriting profit on Facility business, but shall provide an allow- 
ance for contingencies. There shall be a strong presumption that 
the rates and premiums for the business of the Facility are neither 
unreasonable nor excessive. 

(m) In addition to annual premiums, the rules of the Facility 
shall allow semiannual and quarterly premium terms. 

(1973, c. 818, s. 1; 1977, c. 710; c. 828, ss. 14-19; 1977, 2nd Sess., c. 
1135; 1979, c. 676, ss. 1, 2; 1981, c. 776, ss. 2, 3; c. 776, ss. 2, 3; 1983, 
c. 416, ss. 3, 4; c. 690; 1985, c. 666, s. 49; 1985 (Reg. Sess., 1986), c. 


1027, ‘ss Tewl Dy. 33,. 438101 987,. c. 


Section Set Out Twice. — The sec- 
tion above is effective until the amend- 
ment by Session Laws 1987, c. 869, s. 
4(1) becomes effective. For the section as 
amended effective at that time, see the 
following section, also numbered 
58-248.33. 

Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 1027, s. 57, contains 
a severability clause. 

Session Laws 1987, c. 869, s. 19 is a 
severability clause. 

Effect of Amendments. — 

The first 1983 amendment, effective 


864.ssiiowAll be ibe) 


June 2, 1983, substituted “North Caro- 
lina Rate Bureau” for “North Carolina 
Automobile Rate Administrative Office” 
at the end of subdivision (b)(3) and sub- 
stituted “Carolinas Association of Pro- 
fessional Insurance Agents” for “Caro- 
linas Association of Mutual Insurance 
Agents, North Carolina Division” at the 
end of the eighth sentence of subsection 
(d). 

The second 1983 amendment, effective 
Oct. 1, 1983, added the last paragraph in 
subdivision (g)(6). 
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The 1985 amendment, effective July 
10, 1985, substituted “ten thousand dol- 
lars ($10,000)” for “five thousand dollars 
($5,000)” in paragraph (b)(1)d and in 
subdivision (b)(2). 

Session Laws 1985 (Reg. Sess., 1986), 
c. 1027, s. 7, effective July 16, 1986, 
added the last sentence of subsection (d). 

Session Laws 1985 (Reg. Sess., 1986), 
c. 1027, s. 19, effective September 1, 
1986, rewrote paragraph (b)(1)e. 

Session Laws 1985 (Reg. Sess., 1986), 
c. 1027, s. 33, effective July 16, 1986, 
added the last paragraph of subdivision 
(g)(6). 

Session Laws 1985 (Reg. Sess., 1986), 
c. 1027, s. 43, effective October 1, 1986, 
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added languages relating to underin- 
sured motorist coverage in subdivision 
(b)(2). 

Session Laws 1987, c. 869, ss. 3, 4(2) 
and 15, effective August 14, 1987, re- 
wrote the second paragraph of subdivi- 
sion (g)(6), inserted “or which cannot be 
recouped or allocated under GS. 
58-248.41” following “G.S. 58-248.34(f)” 
in subsection (g)(8), and inserted “or al- 
located pursuant to G.S. 58-248.41” fol- 
lowing “58-248.34(f)” in the twelfth sen- 
tence in subsection (I). 

Legal Periodicals. — 

For survey of 1981 administrative 
law, see 60 N.C.L. Rev. 1165 (1982). 


CASE NOTES 


Applied in Unigard Mut. Ins. Co. v. 
Ingram, 71 N.C. App. 725, 323 S.E.2d 
442 (1984). 

Stated in North Carolina Reinsur- 


ance Facility v. North Carolina Ins. 
Guar. Ass’n, 67 N.C. App. 359, 313 
S.E.2d 253 (1984). 


§ 58-248.33. (For effective date see note) The Facil- 
ity; functions; administration. 


(a) The operation of the Facility shall assure the availability of 
motor vehicle insurance to any eligible risk and the Facility shall 
accept all placements made in accordance with this Article, the 
plan of operation adopted pursuant thereto, and any amendments 
to either. 

(b) The Facility shall reinsure for each coverage available 
therein to the standard percentage of one hundred percent (100%) 
or lesser equitable percentage established in the plan of operation 
as follows: 

(1) For the following coverages of motor vehicle insurance and 
in at least the following amounts of insurance: 

a. Bodily injury liability: twenty-five thousand dollars 
($25,000) each person, fifty thousand dollars ($50,000) 
each accident; 

b. Property damage liability: 
($10,000) each person; 

c. Medical payments: one thousand dollars ($1,000) each 
person; except that this coverage shall not be available 
for motorcycles; 

d. Uninsured motorist: twenty-five thousand dollars 
($25,000) each person; fifty thousand dollars ($50,000) 
each accident for bodily injury; ten thousand dollars 
($10,000) each accident property damage (one hundred 
dollars ($100.00) deductible); 

e. Any other motor vehicle insurance or financial responsi- 
bility limits in the amounts required by any federal 
law or federal agency regulation; by any law of this 
State; or by any rule duly adopted under Chapter 150B 


ten thousand dollars 
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of the General Statutes or by the North Carolina Utili- 
ties Commission. . 

(2) Additional ceding privileges for motor vehicle insurance 
shall be provided by the Board of Governors if there is a 
substantial public demand for a coverage or coverage limit 
of any component of motor vehicle insurance up to the 
following: 

Bodily injury liability: one hundred thousand dollars 
($100,000) each person, three hundred thousand dol- 
lars ($300,000) each accident; 

Property damage liability: fifty thousand dollars ($50,000) 
each accident; 

Medical payments: two thousand dollars ($2,000) each per- 
son; 

Underinsured motorist: one hundred thousand dollars 
($100,000) each person and three hundred thousand 
dollars ($300,000) each accident for bodily injury lia- 
bility; 

Tnigadted motorist: one hundred thousand dollars 
($100,000) each person and each accident for bodily 
injury and ten thousand dollars ($10,000) for property 
damage (one hundred dollars ($100.00) deductible). 

(3) Whenever the additional ceding privileges are provided as 
in G.S. 58-248.33(b)(2) for any component of motor vehicle 
insurance, the same additional ceding privileges shall be 
available to “all other” types of risks subject to the rating 
jurisdiction of the North Carolina Rate Bureau. 

(c) The Facility shall require each member to adjust losses for 
ceded business fairly and efficiently in the same manner as volun- 
tary business losses are adjusted and to effect settlement where 
settlement is appropriate. 

(d) The Facility shall be administered by a Board of Governors. 
The Board of Governors shall consist of nine members having one 
vote each from the classifications hereinafter enumerated plus the 
Commissioner who shall serve ex officio without vote. Each Facility 
insurance company member serving on the Board shall be repre- 
sented by a senior officer of the company. Not more than one com- 
pany in a group under the same ownership or management shall be 
represented on the Board at the same time. Five members of the 
Board shall be selected by the member insurers, which members 
shall be fairly representative of the industry. To insure representa- 
tive member insurers, one each shall be selected from the following 
groups: the American Insurance Association (or its successors), the 
American Mutual Insurance Alliance (or its successors), the Na- 
tional Association of Independent Insurers (or its successors), all 
other stock insurers not affiliated with the above groups, and all 
other nonstock insurers not affiliated with the above groups. The 
Commissioner of Insurance shall appoint four members of the 
Board who shall be fire and casualty insurance agents licensed in 
this State and actively engaged in writing motor vehicle insurance 
in this State. The Commissioner shall select one agent from among 
a list of two nominees submitted by the Independent Insurance 
Agents of North Carolina, Inc., and one agent from among a list of 
two nominees submitted by the Carolinas Association of Profes- 
sional Insurance Agents. The initial term of office of said Board 
members shall be two years. Following completion of initial terms, 
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successors to the members of the original Board of Governors shall 
be selected to serve three years. All members of the Board of Gover- 
nors shall serve until their successors are selected and qualified 
and the Commissioner may fill any vacancy on the Board from any 
of the aforementioned classifications until such vacancies are filled 
in accordance with the provisions of this Article. The Board of Gov- 
ernors of the Facility shall also have as nonvoting members two 
persons who are not employed by or affiliated with any insurance : 
company or the Department. of Insurance and who are appointed by 
the Governor to serve at his pleasure. 

(e) The Commissioner and member companies shall provide for a 
Board of Governors within 30 days after May 24, 1973. If any mem- 
ber seat on the initial Board of Governors is not filled in accordance 
with this Article within such time, then, in that event the Commis- 
sioner shall appoint natural persons from any of the classifications 
specified in subsection (d) of this section to serve the initial term on 
the Board of Governors. As soon as possible after its selection, the 
Commissioner shall call for the initial meeting of the Board. After 
the Board of Governors have been selected it shall then elect from 
its membership a chairman and shall then meet thereafter as often 
as the chairman shall require or at the request of three members of 
the Board of Governors. The chairman shall retain the right to vote 
on all issues. Five members of the Board of Governors shall consti- 
tute a quorum. The same member may not serve as chairman for 
more than two consecutive years. 

(f) The Board of Governors shall have full power and administra- 
tive responsibility for the operation of the Facility. Such adminis- 
trative responsibility shall include but not be limited to: 

(1) Proper establishment and implementation of the Facility. 

(2) Employment of a manager who shall be responsible for the 
continuous operation of the Facility and such other em- 
ployees, officers and committees as it deems necessary. 

(3) Provision for appropriate housing and equipment to assure 
the efficient operation of the Facility. 

(4) Promulgation of reasonable rules and regulations for the 
administration and operation of the Facility and delega- 
tion to the manager of such authority as it deems neces- 
sary to insure the proper administration and operation 
thereof. 

(g) Except as may be delegated specifically to others in the plan 
of operation or reserved to the members, power and responsibility 
for the establishment and operation of the Facility is vested in the 
Board of Governors, which power and responsibility include but is 
not limited to the following: 

(1) To sue and be sued in the name of the Facility. No judg- 
ment against the Facility shall create any direct liability 
in the individual member companies of the Facility. 

(2) To receive and record cessions. 

(3) To assess members on the basis of participation ratios es- 
tablished in the plan of operation to cover anticipated or 
incurred costs of operation and administration of the Facil- 
ity at such intervals as are established in the plan of opera- 
tion. 

(4) To contract for goods and services from others to assure the 
efficient operation of the Facility. 
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(5) To hear and determine complaints of any company, agent 


or other interested party concerning the operation of the 
Facility. 


(6) Upon the request of any licensed fire and casualty agent 


meeting any two of the standards set forth below as deter- 
mined by the Commissioner of Insurance within 10 days of 
the receipt of the application, the Facility shall contract 
with one or more members within 20 days of receipt of the 
determination to appoint such licensed fire and casualty 
agent as designated agents in accordance with reasonable 
rules as are established by the plan of operation. Such 
standard shall be: 

a. Whether the agent’s evidence establishes that he has 
been conducting his business in a community for a 
period of at least one year; 

b. Whether the agent’s evidence establishes that he had a 
gross premium volume during the 13 months next pre- 
ceding the date of his application of at least twenty 
thousand dollars ($20,000) from motor vehicle insur- 
ance; | 

c. Whether the agent’s evidence establishes that the num- 
ber of eligible risks served by him during the 13 
months next preceding the date of application was 200 
or more; 

d. Whether the agent’s evidence establishes a growth in 
eligible risks served and premium volume during his 
years of service as an agent; 

e. Whether the agent’s evidence establishes that he made 
available to eligible risks premium financing or any 
other plan for deferred payment of premiums. 

With respect to business produced by designated agents, 
adequate provision shall be made by the Facility to assure 
that such business is rated using Facility rates. All busi- 
ness produced by designated agents may be ceded to the 
Facility, except designated agents appointed prior to Sep- 
tember 1, 1987, may place liability insurance policies with 
a voluntary carrier, provided that all policies written by 
the voluntary carrier are retained by the voluntary carrier 
unless ceded to the Facility using Facility rates. Desig- 
nated agents must provide the Facility with a list of such 
policies written by the voluntary carrier at least annually, 
or as requested by the Facility, on a form approved by the 
Facility. If no insurer is willing to contract with any such 
agent on terms acceptable to the Board, the Facility shall 
license such agent to write directly on behalf of the Facil- 
ity. However, for this purpose the Facility does not act as 
an insurer, but acts only as the statutory agent of all of the 
members of the Facility, which shall be bound on risks 
written by the Facility’s appointed agent. The Facility may 
contract with one or more servicing carriers and shall pro- 
mulgate fair and reasonable underwriting procedures to 
require that business produced by Facility agents and 
written through said servicing carriers shall be rated 
using Facility rates. All business produced by Facility 
agents may be ceded to the Facility. 
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The Commissioner shall require, as a condition prece- 
dent to the issuance, renewal, or continuation of a resident 
agent’s license to any designated agent to act for the com- 
pany appointing such designated agent under contract 
with the Facility, that the designated agent file and there- 
after maintain in force while so licensed a bond in favor of 
the State of North Carolina executed by an unauthorized 
corporate surety approved by the Commissioner, cash, - 
mortgage on real property, or other securities approved by 
the Commissioner, in the amount of ten thousand dollars 
($10,000) for the use of aggrieved persons. Such bond, cash, 
mortgage, or other securities shall be conditioned on the 
accounting by the designated agent (i) to any person re- 
questing the designated agent to obtain motor vehicle in- 
surance for moneys or premiums collected in connection 
therewith, and (ii) to the company providing coverage with 
respect to any such moneys or premiums under contract 
with the Facility. Any such bond shall remain in force 
until the surety is released from liability by the Commis- 
sioner, or until the bond is cancelled by the surety. With- 
out prejudice to any liability accrued prior to such cancel- 
lation, the surety may cancel the bond upon 30 days’ ad- 
vance notice in writing filed with the Commissioner. 

No agent may be designated under this subdivision to 
any insurer that does not actively write voluntary market 
business. 

(7) To maintain all loss, expense, and premium data relative to 
all risks reinsured in the Facility, and to require each 
member to furnish such statistics relative to insurance re- 
insured by the Facility at such times and in such form and 
detail as may be required. 

(8) To establish fair and reasonable procedures for the sharing 
among members of any loss on Facility business which 
cannot be recouped pursuant to G.S. 58-248.34(f) or which 
cannot be recouped or allocated under G.S. 58-248.41, and 
other costs, charges, expenses, liabilities, income, property 
and other assets of the Facility and for assessing or distrib- 
uting to members their appropriate shares. Such shares 
may be based on the member’s premiums for voluntary 
business for the appropriate category of motor vehicle in- 
surance or by any other fair and reasonable method. 

(9) To receive or distribute all sums required by the operation 
of the Facility. 

(10) To accept all risks submitted in accordance with this Arti- 
cle. 

(11) To establish procedures for reviewing claims practices of 
member companies to the end that claims to the account of 
the Facility will be handled fairly and efficiently. 

(12) To adopt and enforce all rules and to do anything else 
where the Board is not elsewhere herein specifically em- 
powered which is otherwise necessary to accomplish the 
purpose of the Facility and is not in conflict with the other 
provisions of this Article. 

(h) Each member company shall authorize the Facility to audit 
that part of the company’s business which is written subject to the 
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Facility in a manner and time prescribed by the Board of Gover- 
nors. 

(i) The Board of Governors shall fix a date for an annual meeting 
and shall annually meet on that date. Twenty days’ notice of such 
meeting shall be given in writing to all members of the Board of 
Governors. 

(j) There shall be furnished to each member an annual report of 
the operation of the Facility in such form and detail as may be 
determined by the Board of Governors. 

(k) Each member shall furnish statistics in connection with in- 
surance subject to the Facility as may be required by the Facility. 
Such statistics shall be furnished at such time and in such form and 
detail as may be required but at least will include premiums 
charged, expenses and losses. 

(1) The classifications, rules, rates, rating plans and policy forms 
used on motor vehicle insurance policies reinsured by the Facility 
may be made by the Facility or by any licensed or statutory rating 
organization or bureau on its behalf and shall be filed with the 
Commissioner. The Board of Governors shall establish a separate 
subclassification within the Facility for “clean risks” as herein de- 
fined. For the purpose of this Article, a “clean risk” shall be any 
owner of a motor vehicle classified as a private passenger non-fleet 
motor vehicle as defined under Article 13C of this Chapter if the 
owner and the principal operator and each licensed operator in the 
owner’s household have two years’ driving experience and if neither 
the owner nor any member of his household nor the principal opera- 
tor had had any chargeable accident or any conviction for a moving 
traffic violation pursuant to the subclassification plan established 
by the provisions of G.S. 58-124.31, during the three-year period 
immediately preceding the date of application for motor vehicle 
insurance or the date of preparation for a renewal motor vehicle 
insurance policy. Such filings may incorporate by reference any 
other material on file with the Commissioner. Rates shall be nei- 
ther excessive, inadequate nor unfairly discriminatory. If the Com- 
missioner finds, after a hearing, that a rate is either excessive, 
inadequate or unfairly discriminatory, he shall issue an order speci- 
fying in what respect it is deficient and stating when, within a 
reasonable period thereafter, such rate shall be deemed no longer 
effective. Said order is subject to judicial review as set out in Article 
2 of this Chapter. Pending judicial review of said order, the filed 
classification plan and the filed rates may be used, charged and 
collected in the same manner as set out in G.S. 58-131.42 of this 
Chapter. Said order shall not affect any contract or policy made or 
issued prior to the the expiration of the period set forth in the order. 
All rates shall be on an actuarially sound basis and shall be calcu- 
lated, insofar as is possible, to produce neither a profit nor a loss. 
However, the rates made by or on behalf of the Facility with respect 
to “clean risks”, as defined above, shall not exceed the rates charged 
“clean risks” who are not reinsured in the Facility. The difference 
between the actual rate charged and the actuarially sound and self- 
supporting rates for “clean risks” reinsured in the Facility may be 
recouped in similar manner as assessments pursuant to G:S. 
58-248.34(f) or allocated pursuant to G.S. 58-248.41. Rates shall not 
include any factor for underwriting profit on Facility business, but 
shall provide an allowance for contingencies. There shall be a 
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strong presumption that the rates and premiums for the business of 
the Facility are neither unreasonable nor excessive. 

(m) In addition to annual premiums, the rules of the Facility 
shall allow semiannual and quarterly premium terms. 

(1973, c. 818, s. 1; 1977, c. 710; c. 828, ss. 14-19; 1977, 2nd Sess., c. 
P1350; 1979; c. 676, ss. 1,2; 1981; 'c. 776; ss. 2, 3°) 776-ss. 2, 3:'1983; 
c. 416, ss. 3, 4; c. 690; 1985, c. 666, s. 49; 1985 (Reg. Sess., 1986), c. 
1027, ss..7, 19, 33, 43; 1987, c. 864, ss. 3; 4(1), (2), 15.) 


Section Set Out Twice. — The sec- 
tion above is effective six months after 
approval of a revised subclassification 
plan by the Commissioner of Insurance. 
See the Editor’s Note below. For this sec- 
tion as in effect until that time, see the 
preceding section, also numbered 
58-248.33. 

Editor’s Note. — Session Laws 1987, 
c. 869, s. 20 makes the amendment by 
s. 4(1) of the act effective six months af- 
ter the date the revised subclassification 
plan is approved by the Commissioner of 
Insurance as provided in s. 17 of the act. 

Session Laws 1987, c. 869, s. 17 pro- 
vides: “The North Carolina Rate Bureau 
shall file in accordance with GS. 
58-124.31 a revised subclassification 
plan to reflect the provisions of this act. 
The Bureau shall make the filing no 
later than February 1, 1988, and such 
plan shall become effective six months 
after the date the plan is approved by 
the Commissioner. Such revised plan 
shall apply only to new and renewal 
nonfleet private passenger motor vehicle 
insurance policies written on and after 
the effective date of the plan. With re- 
spect to any moving traffic violations 


that occur before the effective date of the 
plan, the surcharge levied under G.S. 
58-248.34(f) shall be determined by the 
revised subclassification plan. With re- 
spect to at fault accidents that occur be- 
fore the effective date of the plan, the 
premium surcharges under the plan 
shall be determined by the subclassifica- 
tion plan in effect at the time such at 
fault accidents occur.” 

Session Laws 1987, c. 869, s. 19 is a 
severability clause. 

Effect of Amendments. — Session 
Laws 1987, c. 869, ss. 3, 4(2) and 15, ef- 
fective August 14, 1987, rewrote the sec- 
ond paragraph of subdivision (g)(6), in- 
serted “or which cannot be recouped or 
allocated under G.S. 58-248.41” follow- 
ing “G.S. 58-248.34(f)” in subsection 
(g)(8), and inserted “or allocated pursu- 
ant to GS. 58-248.41” following 
“58-248.34(f)” in the twelfth sentence in 
subsection (I). 

Session Laws 1987, c. 869, s. 4(1), sub- 
stituted “58-124.31” for “58-30.4” in the 
third sentence of subsection (1). For the 
effective date of this amendment, see the 
Editor’s Note above. 


§ 58-248.34. (For effective date see note) Plan of op- 
eration. 


(a) Within 60 days after the initial organizational meeting, the 
Facility shall submit to. the Commissioner, for his approval, a pro- 
posed plan of operation, consistent with the provisions of this Arti- 
cle, which shall provide for economical, fair and nondiscriminating 
administration and for the prompt and efficient provision of motor 
vehicle insurance to eligible risks. Should no plan be submitted 
within the aforesaid 60-day period, then the Commissioner of Insur- 
ance shall formulate and place into effect a plan consistent with the 
provisions of this Article. 

(b) The plan of operation, unless sooner approved in writing, 
shall be deemed to meet the requirements of the Article if it is not 
disapproved by order of the Commissioner within 30 days from the 
date of filing. Prior to the disapproval of all or any part of the 
proposed plan of operation the Commissioner shall notify the Facil- 
ity in what respect the plan of operation fails to meet the specific 
requirements of this Article. The Facility shall, within 30 days 
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thereafter, submit for his approval a revised plan of operation 
which meets the specific requirements of this Article. The Facility 
shall, within 30 days thereafter, submit for his approval a revised 
plan of operation which meets the specific requirements of this 
Article. In the event the Facility fails to submit a revised plan of 
operation which meets the specific requirements of this Article 
within the aforesaid 30-day period, the Commissioner of Insurance 
shall enter an order accordingly and shall immediately thereafter 
formulate and place into effect a plan consistent with the provisions 
of this Article. 

(c) Any revision of the proposed plan of operation or any subse- 
quent amendments to an approved plan of operation shall be sub- 
ject to approval or disapproval by the Commissioner in the manner 
herein provided in subsection (b) with respect to the initial plan of 
operation. 

(d) Any order of the Commissioner with respect to the plan of 
operation or any revision or amendment thereof shall be subject to 
court review as provided in G.S. 58-9.3. 

(e) Upon approval of the Commissioner of the plan so submitted 
or promulgation of a plan deemed approved by the Commissioner, 
all insurance companies licensed to write motor vehicle insurance 
in this State or any component thereof as a prerequisite to further 
engaging in writing such insurance shall formally subscribe to and 
participate in the plan so approved. 

The plan of operation shall provide for, among other matters, the 
establishment of necessary facilities, the management of the Facil- 
ity, the preliminary assessment of all members for initial expenses 
necessary to commence operations, the assessment of members if 
necessary to defray losses and expenses, the distribution of gains to 
defray losses incurred since the effective date hereof and then to 
persons reinsured by the Facility, the recoupment of losses sus- 
tained by the Facility, which losses may be recouped by equitable 
pro rata assessment of member companies, the standard amount 
(one hundred percent (100%) or any equitable lesser amount) of 
coverage afforded on eligible risks which a member company may 
cede to the Facility, and the procedure by which reinsurance shall 
be accepted by the Facility; and shall further provide that: 

(1) Members of the Board of Governors shall receive reim- 
bursement from the Facility for their actual and necessary 
expenses incurred on Facility business, en route to perform 
Facility business, and while returning from Facility busi- 
ness plus a per diem allowance of twenty-five dollars 
($25.00) a day which may be waived. 

(2) In order to obtain a transfer of business to the Facility 
effective when the binder or policy or renewal thereof first 
becomes effective, the company must within 30 days of the 
binding or policy effective date notify the Facility of the 
identification of the insured, the coverage and limits af- 
forded, classification data, and premium. The Facility shall 
accept risks at other times on receipt of necessary informa- 
tion, but such acceptance shall not be retroactive. The Fa- 
cility shall accept renewal business after the member on 
underwriting review elects to again cede the business. 

(f) The plan of operation shall provide that every member shall, 
following payment of any pro rata assessment, commence recoup- 
ment of that assessment by way of a surcharge on motor, vehicle 
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insurance policies issued by the member or through the Facility 
until the assessment has been recouped. Such surcharge shall be a 
percentage of premium adopted by the Board of Governors of the 
Facility. Provided, however, that recoupment of losses sustained by 
the Facility since September 1, 1977, with respect to nonfleet pri- 
vate passenger motor vehicles may be recouped only by surcharging 
policies (i) that are subject to the classification plan promulgated | 
pursuant to G.S. 58-30.4 and (ii) to which one or more driving 
record points have been assigned pursuant to said plan. If the 
amount collected during the period of surcharge exceeds assess- 
ments paid by the member to the Facility, the member shall pay 
over the excess to the Facility on a date specified by the Board of 
Governors. If the amount collected during the period of surcharge is 
less than the assessments paid by the member to the Facility, the 
Facility shall pay the difference to the member. Except as hereinaf- 
ter provided, the amount of recoupment shall not be considered or 
treated as a rate or premium for any purpose. The Board of Gover- 
nors shall adopt and implement a plan for compensation of agents 
of Facility members when recoupment surcharges are imposed; 
such compensation shall not exceed the compensation or commis- 
sion rate normally paid to the agent for the issuance or renewal of 
the automobile liability policy issued through the North Carolina 
Reinsurance Facility affected by such surcharge; provided, how- 
ever, that the surcharge provided for in this section shall include an 
amount necessary to recover the amount of the assessment to mem- 
ber companies and the compensation paid by each member, pursu- 
ant to this section, to agents. 

(g) The plan of operation shall provide that all investment in- 
come from the premium on business reinsured by the Facility shall 
be retained by or paid over to the Facility. In determining the cost 
of operation of the Facility, all investment income shall be taken 
into consideration. 

(h) The plan of operation shall provide for audit of the annual 
statement of the Facility by independent auditor approved by the 
Legislative Services Commission. 

(i) The Facility shall file with the Commissioner revisions in the 
Facility plan of operation for his approval or modification. Such 
revisions shall be made for the purpose of revising the classification 
and rating plans for other than nonfleet private passenger motor 
vehicle insurance ceded to the Facility. (1973, c. 818, s. 1; 1975, c. 
19, s. 18; 1977, c. 828, ss. 20, 21; 1981, c. 590; c. 916, ss. 2, 3; 1985 
(Reg. Sess., 1986), c. 1027, s. 34; 1987, c. 869, s. 5(1).) 


Section Set Out Twice. — The sec- 
tion above is effective until the amend- 
ments by Session Laws 1987, c. 869, ss. 
5(2) and 5(3) become effective. For the 
section as amended effective at that 
time, see the following section, also 
numbered § 58-248.34. 

Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 1027, s. 57, contains 
a severability clause. 

Session Laws 1987, c. 869, s. 19 is a 
severability clause. 

Effect of Amendments. — 

The 1985 (Reg. Sess., 1986) amend- 


ment, effective July 16, 1986, added sub- 
section (i). 

Session Laws 1987, c. 869, s. 5(1), ef- 
fective August 14, 1987, substituted “a” 
for “an identifiable” in the first sentence 
of subsection (f). 

Legal Periodicals. — 

For survey of 1981 administrative 
law, see 60 N.C.L. Rev. 1165 (1982). 

For article analyzing the scope of the 
North Carolina Insurance Commis- 
sioner’s ratemaking authority, see 61 
N.C.L. Rev. 97 (1982). 
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§ 58-248.34. (For effective date see note) Plan of op- 
eration. 


(a) Within 60 days after the initial organizational meeting, the 
Facility shall submit to the Commissioner, for his approval, a pro- 
posed plan of operation, consistent with the provisions of this Arti- 
cle, which shall provide for economical, fair and nondiscriminating 
administration and for the prompt and efficient provision of motor 
vehicle insurance to eligible risks. Should no plan be submitted 
within the aforesaid 60-day period, then the Commissioner of Insur- 
ance shall formulate and place into effect a plan consistent with the 
provisions of this Article. 

(b) The plan of operation, unless sooner approved in writing, 
shall be deemed to meet the requirements of the Article if it is not 
disapproved by order of the Commissioner within 30 days from the 
date of filing. Prior to the disapproval of all or any part of the 
proposed plan of operation the Commissioner shall notify the Facil- 
ity in what respect the plan of operation fails to meet the specific 
requirements of this Article. The Facility shall, within 30 days 
thereafter, submit for his approval a revised plan of operation 
which meets the specific requirements of this Article. In the event 
the Facility fails to submit a revised plan of operation which meets 
the specific requirements of this Article within the aforesaid 30-day 
period, the Commissioner of Insurance shall enter an order accord- 
ingly and shall immediately thereafter formulate and place into 
effect a plan consistent with the provisions of this Article. 

(c) Any revision of the proposed plan of operation or any subse- 
quent amendments to an approved plan of operation shall be sub- 
ject to approval or disapproval by the Commissioner in the manner 
herein provided in subsection (b) with respect to the initial plan of 
operation. 

(d) Any order of the Commissioner with respect to the plan of 
operation or any revision or amendment thereof shall be subject to 
court review as provided in G.S. 58-9.3. 

(e) Upon approval of the Commissioner of the plan so submitted 
or promulgation of a plan deemed approved by the Commissioner, 
all insurance companies licensed to write motor vehicle insurance 
in this State or any component thereof as a prerequisite to further 
engaging in writing such insurance shall formally subscribe to and 
participate in the plan so approved. 

The plan of operation shall provide for, among other matters, the 
establishment of necessary facilities, the management of the Facil- 
ity, the preliminary assessment of all members for initial expenses 
necessary to commence operations, the assessment of members if 
necessary to defray losses and expenses, the distribution of gains to 
defray losses incurred since the effective date hereof and then to 
persons reinsured by the Facility, the recoupment of losses sus- 
tained by the Facility, which losses may be recouped by equitable 
pro rata assessment of member companies, the standard amount 
(one hundred percent (100%) or any equitable lesser amount) of 
coverage afforded on eligible risks which a member company may 
cede to the Facility, and the procedure by which reinsurance shall 
be accepted by the Facility; and shall further provide that: 

(1) Members of the Board of Governors shall receive reim- 
bursement from the Facility for their actual and necessary 
expenses incurred on Facility business, en route to perform 
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Facility business, and while returning from Facility busi- 
ness plus a per diem allowance of twenty-five dollars 
($25.00) a day which may be waived. 

(2) In order to obtain a transfer of business to the Facility 
effective when the binder or policy or renewal thereof first 
becomes effective, the company must within 30 days of the 
binding or policy effective date notify the Facility of the 
identification of the insured, the coverage and limits af- 
forded, classification data, and premium. The Facility shall 
accept risks at other times on receipt of necessary informa- 
tion, but such acceptance shall not be retroactive. The Fa- 
cility shall accept renewal business after the member on 
underwriting review elects to again cede the business. 

(f) The plan of operation shall provide that every member shall, 
following payment of any pro rata assessment, commence recoup- 
ment of that assessment by way of a surcharge on motor vehicle 
insurance policies issued by the member or through the Facility 
until the assessment has been recouped. Such surcharge shall be a 
percentage of premium adopted by the Board of Governors of the 
Facility. Provided, however, that recoupment of losses sustained by 
the Facility since September 1, 1977, with respect to nonfleet pri- 
vate passenger motor vehicles may be recouped only by surcharging 
policies (i) that are subject to the classification plan promulgated 
pursuant to G.S. 58-124.31 and (ii) to which one or more driving 
record points have been assigned pursuant to said plan, subject to 
the provisions of G.S. 58-124.33. If the amount collected during the 
period of surcharge exceeds assessments paid by the member to the 
Facility, the member shall pay over the excess to the Facility on a 
date specified by the Board of Governors. If the amount collected 
during the period of surcharge is less than the assessments paid by 
the member to the Facility, the Facility shall pay the difference to 
the member. Except as hereinafter provided, the amount of recoup- 
ment shall not be considered or treated as a rate or premium for 
any purpose. The Board of Governors shall adopt and implement a 
plan for compensation of agents of Facility members when recoup- 
ment surcharges are imposed; such compensation shall not exceed 
the compensation or commission rate normally paid to the agent for 
the issuance or renewal of the automobile liability policy issued 
through the North Carolina Reinsurance Facility affected by such 
surcharge; provided, however, that the surcharge provided for in 
this section shall include an amount necessary to recover the 
amount of the assessment to member companies and the compensa- 
tion paid by each member, pursuant to this section, to agents. 

(g) The plan of operation shall provide that all investment in- 
come from the premium on business reinsured by the Facility shall 
be retained by or paid over to the Facility. In determining the cost 
of operation of the Facility, all investment income shall be taken 
into consideration. 

(h) The plan of operation shall provide for audit of the annual 
statement of the Facility by independent auditor approved by the 
Legislative Services Commission. 

(i) The Facility shall file with the Commissioner revisions in the 
Facility plan of operation for his approval or modification. Such 
revisions shall be made for the purpose of revising the classification 
and rating plans for other than nonfleet private passenger motor 
vehicle insurance ceded to the Facility. (1973, c. 818, s. 1; 1975, c. 
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19, s. 18; 1977, c. 828, ss. 20, 21; 1981, c. 590; c. 916, ss. 2, 3; 1985 
(Reg. Sess., 1986), c. 1027, s. 34; 1987, c. 869, s. 5(1)—5(3).) 


Section Set Out Twice. — The sec- 
tion above is effective six months after 
approval of a revised subclassification 
plan by the Commissioner of Insurance. 
See the Editor’s Note below. For this sec- 
tion as in effect until that time, see the 
preceding section, also numbered 
§ 58-248.34. 

Editor’s Note. — Session Laws 1987, 
c. 869, s. 20 makes the amendments by 
s. 5(2) and 5(3) of the act effective six 
months after the date the revised sub- 
classification plan is approved by the 
Commissioner of Insurance as provided 
in s. 17 of the act. 

Session Laws 1987, c. 869, s. 17 pro- 
vides: “The North Carolina Rate Bureau 
shall file in accordance with GS. 
58-124.31 a revised subclassification 
plan to reflect the provisions of this act. 
The Bureau shall make the filing no 
later than February 1, 1988, and such 
plan shall become effective six months 
after the date the plan is approved by 
the Commissioner. Such revised plan 
shall apply only to new and renewal 
nonfleet private passenger motor vehicle 


insurance policies written on and after 
the effective date of the plan. With re- 
spect to any moving traffic violations 
that occur before the effective date of the 
plan, the surcharge levied under G:S. 
58-248.34(f) shall be determined by the 
revised subclassification plan. With re- 
spect to at fault accidents that occur be- 
fore the effective date of the plan, the 
premium surcharges under the plan 
shall be determined by the subclassifica- 
tion plan in effect at the time such at 
fault accidents occur.” 

Session Laws 1987, c. 869, s. 19 isa 
severability clause. 

Effect of Amendments. — Session 
Laws 1987, c. 869, s. 5(1), effective Au- 
gust 14, 1987, substituted “a” for “an 
identifiable” in the first sentence in sub- 
section (f). 

Session Laws 1987, c. 869, s. 5(2) and 
5(3), in the third sentence in subsection 
(f), substituted “58-124.31” for “58-30.4” 
and inserted “subject to the provisions of 
G.S. 58-124.33” following “said plan.” 
For the effective date of this amend- 
ment, see the Editor’s Note above. 


§ 58-248.38. Physical damage insurance availabil- 
ity. 


No physical damage insurer shall refuse to make physical dam- 
age coverage available to any applicant for the reason that such 
applicant has, or may acquire, auto liability insurance through the 
Facility plan as provided herein; further that no such insurer may 
levy a surcharge or increased rate for such physical damage cover- 
age on the basis that such applicant has, or may acquire, auto 
liability insurance through the Facility plan as provided herein. 

Any insurer or representative thereof who fails to comply with or 
violates this section shall be subject to suspension or revocation of 
his certificate or license and shall be subject to the provisions of 
G.S. 58-9.7. (1973, c. 818, s. 1; 1985, c. 666, s. 37.) 


Effect of Amendments. — The 1985 
amendment, effective July 10, 1985, 
substituted “who fails to comply with or 
violates this section shall be subject to 
suspension or revocation of his certifi- 
cate or license and shall be subject to the 


provisions of G.S. 58-9.7” for “failing to 
comply with, or otherwise violating the 
provisions of this section, shall be pun- 
ished as prescribed in G.S. 58-248.4 and 
58-248.5.” 


194 
§ 58-248.34 is set out twice. See notes for effective dates. 


§58-248.39 INSURANCE §58-248.41 


§ 58-248.39. Hearings; review. 


Legal Periodicals. — For article dis- For article analyzing the scope of the 
cussing limitations on ad hoc adjudica- North Carolina Insurance Commis- 
tory rulemaking by an administrative sioner’s rate-making authority, see 61 
agency, see 61 N.C.L. Rev. 67 (1982). N.C.L. Rev. 97 (1982). 


§ 58-248.40. Termination of North Carolina Auto 
mobile Insurance Plan. 


CASE NOTES 


Cited in Coleman v. Interstate Cas. 
Ins. Co., 84 N.C. App. 268, 352 S.E.2d 
249 (1987). 


§ 58-248.41. Modification of nonfleet private pas- 
senger motor vehicle insurance recoup- 
ment. 


(a) During the period beginning on July 1, 1988, through June 
30, 1989, eighty percent (80%) of the Facility’s losses shall be re- 
couped according to G.S. 58-248.34(f) and twenty percent (20%) 
shall be allocated among all policies. 

(b) During the period beginning on July 1, 1989, through June 
30, 1990, sixty percent (60%) of the Facility’s losses shall be re- 
couped according to G.S. 58-248.34(f) and forty percent (40%) shall 
be allocated among all policies. 

(c) During the period beginning on July 1, 1990, through June 
30, 1991, forty percent (40%) of the Facility’s losses shall be re- 
couped according to G.S. 58-248.34(f) and sixty percent (60%) shall 
be allocated among all policies. 

(d) During the period beginning on July 1, 1991, through June 
30, 1992, twenty percent (20%) of the Facility’s losses shall be re- 
couped according to G.S. 58-248.34(f) and eighty percent (80%) shall 
be allocated among all policies. 

(e) Beginning on July 1, 1992, the Facility’s losses shall be allo- 
cated among all policies. 

(f) Recoupment and allocation of Facility losses under this sec- 
tion shall be made during the periods specified for the purpose of 
equitably distributing assessments made on member companies as 
a result of Facility losses. The recoupment and allocation of such 
losses shall not be considered as the collection or imposition of rates 
or premiums for any purposes. 

(g) This section applies only to losses from, recoupment on, and 
allocation among nonfleet private passenger motor vehicle insur- 
ance policies. This section does not in any way affect the procedures 
for recouping losses from other motor vehicle insurance policies 
reinsured by the Facility. (1987, c. 869, s. 2.) 


Editor’s Note. — Session Laws 1987, Session Laws 1987, c. 869, s. 19 isa 
c. 869, s. 20 makes this section effective severability clause. 
upon ratification. The act was ratified 
August 14, 1987. 
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SUBCHAPTER VI. ACCIDENT AND HEALTH 
INSURANCE. 


ARTICLE 26. 


Nature of Policies. 


§ 58-251.1. Accident and health policy provisions. 


(b) Other Provisions. — Except as provided in subsection (c) of 
this section, no such policy delivered or issued for delivery to any 
person in this State shall contain provisions respecting the matters 
set forth below unless such provisions are in the substance of the 
words that appear in this section. Any such provision contained in 
the policy shall be preceded individually by the appropriate caption 
appearing in this subsection or, at the option of the insurer, by such 
appropriate individual or group captions or subcaptions as the Com- 
missioner may approve. 

(1) A provision in the substance of. the following language: 
CHANGE OF OCCUPATION: If the insured be injured 
or contract sickness after having changed his occupation to 
one classified by the insurer as more hazardous than that 
stated in this policy or while doing for compensation any- 
thing pertaining to an occupation so classified, the insurer 
will pay only such portion of the indemnities provided in 
this policy as the premium paid would have purchased at 
the rates and within the limits fixed by the insurer for 
such more hazardous occupation. If the insured changes 
his occupation to one classified by the insurer as less haz- 
ardous than that stated in this policy, the insurer, upon 
receipt of proof of such change of occupation, will reduce 
the premium rate accordingly, and will return the excess 
pro rata unearned premium from the date of change of 
occupation or from the policy anniversary date immedi- 
ately preceding receipt of such proof, whichever is the more 
recent. In applying this provision, the classification of oc- 
cupational risk and the premium rates shall be such as 
have been last filed by the insurer prior to the occurrence 
of the loss for which the insurer is liable or prior to date of 
proof of change in occupation with the state official having 
supervision of insurance in the state where the insured 
resided at the time this policy was issued; but if such filing 
was not required, then the classification of occupational 
risk and the premium rates shall be those last made effec- 
tive by the insurer in such state prior to the occurrence of 
the loss or prior to the date of proof of change in occupa- 
tion. 
(2) A provision in the substance of the following language: 
MISSTATEMENT OF AGE: If the age of the insured has 
been misstated, all amounts payable under this policy 
Shall be such as the premium paid would have purchased 
at the correct age. 
(3) A provision in the substance of the following language: 
OTHER INSURANCE IN THIS INSURER: If an acci- 
dent or health or accident and health policy or policies 
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previously issued by the insurer to the insured be in force 
concurrently herewith, making the aggregate indemnity 
for .... (insert type of coverage or coverages) in excess of 
Ped Maa (insert maximum limit of indemnity or indemni- 
ties) the excess insurance shall be void and all premiums 
paid for such excess shall be returned to the insured or to 
his estate. 

Or, in lieu thereof: 

Insurance effective at any one time on the insured under ° 
a like policy or policies in this insurer is limited to the one 
such policy elected by the insured, his beneficiary or his 
estate, as the case may be, and the insurer will return all 
premiums paid for all other such policies. 

(4) A provision in the substance of the following language: 

INSURANCE WITH OTHER INSURERS: If there be 
other valid coverage, not with this insurer, providing bene- 
fits for the same loss on a provision of service basis or on an 
expense incurred basis and of which this insurer has not 
been given written notice prior to the occurrence or com- 
mencement of loss, the only liability under any expense 
incurred coverage of this policy shall be for such proportion 
of the loss as the amount which would otherwise have been 
payable hereunder plus the total of the like amounts under 
all such other valid coverages for the same loss of which 
this insurer had notice bears to the total like amounts 
under all valid coverages for such loss, and for the return 
of such portion of the premiums paid as shall exceed the 
pro rata portion for the amount so determined. For the 
purpose of applying this provision when other coverage is 
on a provision of service basis, the “like amount” of such 
other coverage shall be taken as the amount which the 
services rendered would have cost in the absence of such 
coverage. 

(If the foregoing policy provision is included in a policy 
which also contains the next following policy provision 
there shall be added to the caption of the foregoing provi- 
sion the phrase “... EXPENSE INCURRED BENEFITS.” 
The insurer may, at its option, include in this provision a 
definition of “other valid coverage,” approved as to form by 
the Commissioner, which definition shall be limited in 
subject matter to coverage provided by organizations sub- 
ject to regulation by insurance law or by insurance author- 
ities of this or any other state of the United States or any 
province of Canada, and by hospital or medical service or- 
ganizations, and to any other coverage the inclusion of 
which may be approved by the Commissioner. In the ab- 
sence of such definition such term shall not include group 
insurance, automobile medical payments insurance, or 
coverage provided by hospital or medical service organiza- 
tions or by union welfare plans or employer or employee 
benefit organizations. For the purpose of applying the fore- 
going policy provision with respect to any insured, any 
amount of benefit provided for such insured pursuant to 
any compulsory benefit statute (including any workmen’s 
compensation or employer’s liability statute) whether pro- 
vided by a governmental agency or otherwise shall in all 
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cases be deemed to be “other valid coverage” of which the 
insurer has had notice. In applying the foregoing policy 
provisions no third-party liability coverage shall be in- 
cluded as “other valid coverage.”) 

(5) A provision in the substance of the following language: 

INSURANCE WITH OTHER INSURERS: If there be 
other valid coverage, not with this insurer, providing bene- 
fits for the same loss on other than an expense incurred 
basis and of which this insurer has not been given written 
notice prior to the occurrence or commencement of loss, the 
only liability for such benefits under this policy shall be for 
such proportion of the indemnities otherwise provided 
hereunder for such loss as the like indemnities of which 
the insurer had notice (including the indemnities under 
this policy) bear to the total amount of all like indmenities 
for such loss, and for the return of such portion of the 
premium paid as shall exceed the pro rata portion for the 
indemnities thus determined. 

(If the foregoing policy provision is included in a policy 
which also contains the next preceding policy provision 
there shall be added to the caption of the foregoing provi- 
sion the phrase “... OTHER BENEFITS.” The insurer may, 
at its option, include in this provision a definition of “other 
valid coverage,” approved as to form by the Commissioner, 
which definition shall be limited in subject matter to cover- 
age provided by organizations subject to regulation by in- 
surance law or by insurance authorities of this or any 
other state of the United States or any province of Canada, 
and to any other coverage the inclusion of which may be 
approved by the Commissioner. In the absence of such defi- 
nition such term shall not include group insurance, or ben- 
efits provided by union welfare plans or by employer or 
employee benefit organizations. For the purpose of apply- 
ing the foregoing policy provision with respect to any in- 
sured, any amount of benefit provided for such insured 
pursuant to any compulsory benefit statute (including any 
workmen’s compensation or employer’s liability statute) 
whether provided by a governmental agency or otherwise 
shall in all cases be deemed to be “other valid coverage” of 
which the insurer has had notice. In applying the foregoing 
policy provision no third-party liability coverage shall be 
included as “other valid coverage.”) 

(6) A provision in the substance of the following language: 

RELATION OF EARNINGS TO INSURANCE: If the 
total monthly amount of loss of time benefits promised for 
the same loss under all valid loss of time coverage upon the 
insured, whether payable on a weekly or monthly basis, 
shall exceed the monthly earnings of the insured at the 
time disability commenced or his average monthly earn- 
ings for the period of two years immediately preceding a 
disability for which claim is made, whichever is the 
greater, the insurer will be liable only for such proportion- 
ate amount of such benefits under this policy as the 
amount of such monthly earnings or such average monthly 
earnings of the insured bears to the total amount of 
monthly benefits for the same loss under all such coverage 
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upon the insured at the time such disability commences 
and for the return of such part of the premiums paid dur- 
ing such two years as shall exceed the pro rata amount of 
the premiums for the benefits actually paid hereunder; but 
this shall not operate to reduce the total monthly amount 
of benefits payable under all such coverage upon the in- 
sured below the sum of two hundred dollars ($200.00) or 
the sum of the monthly benefits specified in such cover-. 
ages, whichever is the lesser, nor shall it operate to reduce 
benefits other than those payable for loss of time. 

(The foregoing policy provision may be inserted only in a 
policy which the insured has the right to continue in force 
subject to its terms by the timely payment of premiums: 
a. Until at least age 50 or, 

b. In the case of a policy issued after age 44, for at least 
five years from its date of issue. 

The insurer may, at its option, include in this provision a 
definition of “valid loss of time coverage,” approved as to 
form by the Commissioner, which definition shall be lim- 
ited in subject matter to coverage provided by governmen- 
tal agencies or by organizations subject to regulation by 
insurance law or by insurance authorities of this or any 
other state of the United States or any province of Canada, 
or to any other coverage the inclusion of which may be 
approved by the Commissioner or any combination of such 
coverages. In the absence of such definition such term shall 
not include any coverage provided for such insured pursu- 
ant to any compusulory benefit statute (including any 
workmen’s compensation or employer’s liability statute), 
or benefits provided by union welfare plans or by employer 
or employee benefit organizations.) 

(7) A provision in the substance of the following language: 

UNPAID PREMIUM: Upon the payment of a claim un- 
der this policy, any premium then due and unpaid or cov- 
oreu by any note or written order may be deducted there- 
rom. 

(8) Repealed by Session Laws 1955, ch. 886, s. 1. 
(9) A provision in the substance of the following language: 

CONFORMITY WITH STATE STATUTES: Any provi- 
sion of this policy which, on its effective date, is in conflict 
with the statutes of the state in which the insured resides 
on such date is hereby amended to conform to the mini- 
mum requirements of such statutes. 

(10) A provision in the substance of the following language: 

ILLEGAL OCCUPATION: The insurer shall not be lia- 
ble for any loss to which a contributing cause was the in- 
sured’s commission of or attempt to commit a felony or to 
which a contributing cause was the insured’s being en- 
gaged in an illegal occupation. 

(11) A provision in the substance of the foliowing language: 

INTOXICANTS AND NARCOTICS: Except for the pay- 
ment of benefits for the necessary care and treatment of 
chemical dependency as provided by law, the insurer shall 
not be liable for any loss sustained or contracted in conse- 
quence of the insured’s being intoxicated or under the in- 
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fluence of any narcotic unless administered on the advice 


of a physician. 


(1953, c. 1095, s. 2; 1955, c. 850, s. 8; c. 886, s. 1; 1961, c. 432; 
1979, c. 755, ss. 9-12; 1983 (Reg. Sess., 1984), c. 1110, s. 13; 1987, c. 
864, s. 42; 1987 (Reg. Sess., 1988), c. 975, s. 2.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — Session Laws 1983 
(Reg. Sess., 1984), c. 1110, s. 15, pro- 
vides: 

“The Department of Human Re- 
sources is directed to conduct an evalua- 
tion of the effects of the provisions of 
this bill on the availability, utilization, 
cost and quality of chemical dependency 
treatment in North Carolina. The De- 
partment shall present an interim re- 
port to the 1987 General Assembly and a 
final report to the 1989 General Assem- 
bly.” 

References to “workmen’s compensa- 
tion” in this section are now deemed ref- 
erences to “workers’ compensation.” See 
§ 97-1.1. 

Effect of Amendments. — 

The 1983 (Reg. Sess., 1984) amend- 


CASE 


Accident did not occur “in the 
course of” the insured’s employ- 
ment, where he had left the work area 
and had gone off to another area, totally 
unused in his business, to sleep for 45 
minutes and was injured by a falling 
ceiling fan. The fact that he also owned 
the sleeping area appears merely fortu- 
itous and does not affect the result. 
Therefore, he was not excluded from cov- 


ment, effective July 6, 1984, inserted 
“Except for the payment of benefits for 
the necessary care and treatment of 
chemical dependency as required by 
law” in subdivision (b)(11). 

The 1987 amendment, effective Au- 
gust 14, 1987, substituted “provided” for 
“required” in subdivision (b)(11). 

Session Laws 1987 (Reg. Sess., 1988), 
c. 975, s. 2 amends Session Laws 1987, c. 
864, s. 42 so as to clarify that the amend- 
ment made thereby was to subdivision 
(b)(11), rather than subdivision (11). 

Legal Periodicals. — 

For note discussing interpretation of 
notice provisions in insurance contracts, 
in light of Great Am. Ins. Co. v. C.G. 
Tate Constr. Co., 303 N.C. 387, 279 
S.E.2d 769 (1981), see 61 N.C.L. Rev. 
167 (1982). 


NOTES 


erage by a policy provision excluding 
treatment of bodily injuries arising from 
or in the course of any employment. 
Dayal v. Provident Life & Accident Ins. 
Co., 71 N.C. App. 131, 321 S.E.2d 452 
(1984). 

Cited in Johnston County  v. 
McCormick, 65 N.C. App. 63, 308 S.E.2d 
872 (1983). 


§ 58-251.2. Renewability of individual and blanket 
hospitalization and accident and health 
‘Insurance policies. 


(a) Every individual or blanket family hospitalization policy and 
accident and health policy, other than noncancellable or nonrenew- 
able policies but including group, blanket and franchise policies, as 
defined in this Chapter, covering less than 10 persons, issued in 
North Carolina after January 1, 1956, shall include in substance 
the following provision: 

Renewability: This policy is renewable at the option of the policy- 
holder unless sufficient notice of nonrenewal is given the policy- 
holder in writing by the insurer. 

Sufficient notice shall be, during the first year of any policy, or 
during the first year following any lapse and reinstatement, a pe- 
riod of 30 days prior to the premium due date. After one continuous 
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year of coverage and acceptance of premium for any portion of the 
second or subsequent year sufficient notice shall be a number of full 
months most nearly equivalent to one fourth the number of months 
of continuous coverage from the first anniversary of the date of 
issue or reinstatement, to the date of mailing of such notice: Pro- 
vided no period of required notice shall exceed two years. 

An insurer upon a showing of inadequacy of rates chargeable on 
accident and health policies, and a finding as to the same by the 
Commissioner, may increase such rates with the approval of the. 
Commissioner. Thereafter, such rates shall be applicable to all poli- 
cies of the same type; provided that no rate increase may become 
effective for any policy unless the insurer has given the policy- 
holder written notice of the rate increase 45 days prior to the effec- 
tive date of the increase. The policyholder thereafter must pay the 
increased rate in order to continue the policy in force. 

(d) The requirements of this section do not apply to a refusal or 
renewal because of a change of occupation of an insured to one 
classified by the insurer as uninsurable nor to an increase in rate 
due to a change of occupation of an insured to a more hazardous 
occupation. (1955, c. 886, s. 2; 1957, c. 1085, s. 2; 1979, c. 755, s. 13; 
1985, c. 666, s. 71.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — 

The 1985 amendment, effective July 
10, 1985, substituted “An insurer” for 
“The insurer,’ “rates chargeable” for 
“the rates chargeable,” and “accident 
and health policies” for “such policies 
upon which notice of nonrenewal has 


been given” and deleted “of Insurance” 
following “the same by the Commis- 
sioner”, all in the first sentence of the 
last paragraph of subsection (a) and sub- 
stituted the proviso at the end of the sec- 
ond sentence of the last paragraph of 
subsection (a) for “the holders of which 
receive notice of nonrenewal,” and added 
subsection (d). 


CASE NOTES 


Constitutionality. — See American 
Nat'l Ins. Co. v. Ingram, 63 N.C. App. 
38, 303 S.E.2d 649, cert. denied, 309 
N.C. 819, 310 S.E.2d 348 (1983). 

Purpose of Section. — This act was 
designed to curb the abuse, at that time, 
of companies collecting premiums, then 
mass canceling of policies. In order to 
prevent companies from being locked in 


on inadequate rates, however, the Gen- 
eral Assembly provided a method 
whereby the company, after giving the 
proper notice of nonrenewal, could seek 
a rate increase. American Nat'l Ins. Co. 
v. Ingram, 63 N.C. App. 38, 303 S.E.2d 
649, cert. denied, 309 N.C. 819, 310 
S.E.2d 348 (1983). 


§ 58-251.5. Insurers and others to afford coverage 
to mentally retarded and physically 
handicapped children. 


CASE NOTES 


Cited in Johnston County vy. 
McCormick, 65 N.C. App. 63, 308 S.E.2d 
872 (1983). 
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§ 58-251.6. Insurers and others to afford coverage 
for active medical treatment in tax-sup- 
ported institutions. 


CASE NOTES 


Cited in Johnston County v. 
McCormick, 65 N.C. App. 63, 308 S.E.2d 
872 (1983). 


§ 58-251.8. Coverage for chemical dependency 
treatment. 


(a) As used in this section, the term “chemical dependency” 
means the pathological use or abuse of alcohol or other drugs in a 
manner or to a degree that produces an impairment in personal, 
social or occupational functioning and which may, but need not, 
include a pattern of tolerance and withdrawal. 

(b) Every insurer that writes a policy or contract of group or 
blanket health insurance or group or blanket accident and health 
insurance that is issued, renewed, or amended on or after January 
1, 1985, shall offer to its insureds benefits for the necessary care 
and treatment of chemical dependency that are not less favorable 
than benefits for physical illness generally. Except as provided in 
subsection (c) of this section, benefits for treatment of chemical 
dependency shall be subject to the same durational limits, dollar 
limits, deductibles, and coinsurance factors as are benefits for phys- 
ical illness generally. 

(c) Every group policy or group contract of insurance that pro- 
vides benefits for chemical dependency treatment and that provides 
total annual benefits for all illnesses in excess of six thousand dol- 
lars ($6,000) is subject to the following conditions: 

(1) The policy or contract shall provide, for each 24-month pe- 
riod, a minimum benefit of six thousand dollars ($6,000) 
iD the necessary care and treatment of chemical depen- 

ency. 

(2) No more than one half of the policy’s or contract’s maxi- 
mum benefits for chemical dependency for a 24-month pe- 
riod shall be paid for the necessary care and treatment of 
chemical dependency in any 30 consecutive day period. 

(3) The policy or contract shall provide a minimum benefit of 
twelve thousand dollars ($12,000) for the necessary care 
and treatment of chemical dependency for the life of the 
policy or contract. 

(d) Provisions for benefits for necessary care and treatment of 
chemical dependency in group policies or group contracts of insur- 
ance shall provide benefit payments for the following providers of 
necessary care and treatment of chemical dependency: 

(1) The following units of a general hospital licensed under 
Article 5 of General Statutes Chapter 131E: 

a. Chemical dependency units in facilities licensed after 
October 1, 1984; 

b. Medical units; 

c. Psychiatric units; and 
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(2) The following facilities or programs licensed after July 1, 
th under [or] Article 2 of General Statutes Chapter 
a. Chemical dependency units in psychiatric hospitals; 
b. Chemical dependency hospitals; 
c. Residential chemical dependency treatment facilities; 
d. Social setting detoxification facilities or programs; 
e. Medical detoxification or programs; and 
(3) Duly licensed physicians and duly licensed practicing psy-: 
chologists and certified professionals working under the 
direct supervision of such physicians or psychologists in 
facilities described in (1) and (2) above and in day/night 
programs or outpatient treatment facilities licensed after 
July 1, 1984, under [or] Article 2 of General Statutes 
Chapter 122C. ; 
Provided, however, that nothing in this subsection shall prohibit 
any policy or contract of insurance from requiring the most cost 
effective treatment setting to be utilized by the person undergoing 
necessary care and treatment for chemical dependency. 
(e) Coverage for chemical dependency treatment as described in 
this section shall not be applicable to any group policy holder or 
group contract holder who rejects the coverage in writing. (1983 


(Reg. Sess., 1984), c. 1110, s. 7; 1985, c. 589, s. 43(a), (b).) 


Editor’s Note. — Session Laws 1983 
(Reg. Sess., 1984), c. 1110, s. 17, makes 
this section effective upon ratification. 
The act was ratified July 6, 1984. 

Session Laws 1983 (Reg. Sess., 1984), 
c. 1110, s. 14, provides: 

“Each insurer and health mainte- 
nance organization that offers benefits 
for chemical dependency treatment shall 
report to the North Carolina Depart- 
ment of Insurance its experience under 
Sections 7, 8, or 9 of this act on or before 
April 1, 1986. The Department shall 
compile such reports and present them 
to the Mental Health Study Commission 
and to the Joint Legislative Commission 
on Governmental Operations on or be- 
fore May 1, 1986. Such report shall con- 
tain the following information: 

“(1) The number of policies written 
that include coverage for chemical de- 
pendency treatment. 

“(2) The number of insureds and ben- 
eficiaries or enrollees covered for chemi- 
cal dependency treatment and the num- 
ber not covered. 

“(3) The number of offerings of cover- 
age made and the number rejected. 

“(4) Recommendations regarding the 
offering of chemical dependency bene- 
fits.” 

Session Laws 1983 (Reg. Sess., 1984), 
c. 1110, s. 15, provides: 

“The Department of Human Re- 
sources is directed to conduct an evalua- 
tion of the effects of the provisions of 


this bill on the availability, utilization, 
cost and quality of chemical dependency 
treatment in North Carolina. The De- 
partment shall present an interim re- 
port to the 1987 General Assembly and a 
final report to the 1989 General Assem- 
bly.” 

Session Laws 1985, c. 589, s. 64 pro- 
vides that prosecutions for offenses oc- 
curring before the effective date of the 
act (Jan. 1, 1986) are not abated or af- 
fected by the act, and that the statutes 
that would be applicable but for the act 
remain applicable to those prosecutions. 

Session Laws 1985, c. 589, s. 66 pro- 
vides that rules to implement the act 
which are authorized to be adopted by 
the act or which are otherwise autho- 
rized to be adopted by law may be 
adopted at any time after ratification 
(July 4, 1985), but shall not become ef- 
fective before January 1, 1986. 

The word “or” has been bracketed pre- 
ceding “Article 2 of General Statutes 
Chapter 122C” in subdivisions (d)(2) and 
(d)(3), since Session Laws 1985, c. 589, s. 
43(b), effective Jan. 1, 1988, deleted “Ar- 
ticle 1A of General Statutes Chapter 
122” in those subdivisions following “un- 
der” but did not delete “or” following the 
deleted language. 

Effect of Amendments. — The 1985 
amendment by c. 589, s. 43 (a), effective 
Jan. 1, 1986, inserted “or Article 2 of 
General Statutes Chapter 122C” in sub- 
divisions (d)(2) and (d)(3). 
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The 1985 amendment by c. 589, s. 122” following “licensed after July 1, 
43(b), effective Jan. 1, 1988, deleted ““Ar- 1984, under” in subdivisions (d)(2) and 
ticle 1A of General Statutes Chapter (d)(3). 


§ 58-254.1. Industrial sick benefit insurance de- 
fined. 


CASE NOTES 


Cited in Johnston County  v. 
McCormick, 65 N.C. App. 63, 308 S.E.2d 
872 (1983). 


§ 58-254.2. Industrial sick benefit insurance; provi- 
sions. 


Legal Periodicals. — For note dis- Great Am. Ins. Co. v. C.G. Tate Constr. 
cussing interpretation of notice provi- Co., 303 N.C. 387, 279 S.E.2d 769 (1981), 
sions in insurance contracts, in light of see 61 N.C.L. Rev. 167 (1982). 


CASE NOTES 


Cited in Johnston County v. 
McCormick, 65 N.C. App. 63, 308 S.E.2d 
872 (1983). 


§ 58-254.4. Group accident and health insurance 
defined. 


(b) No policy or contract of group accident, group health or group 
accident and health insurance shall be delivered or issued for deliv- 
ery in this State unless the group of persons thereby insured con- 
forms to the requirements of the following paragraph: 

Under a policy issued to an employer, principal, or to the trustee 
of a fund established by an employer or two or more employers in 
the same industry or kind of business, or by a principal or two or 
more principals in the same industry or kind of business, which 
employer, principal, or trustee shall be deemed the policyholder, 
covering, except as hereinafter provided, only employees, or agents, 
of any class or classes thereof determined by conditions pertaining 
to employment, or agency, for amounts of insurance based upon 
some plan which will preclude individual selection. The premium 
may be paid by the employer, by the employer and the employees 
jointly, or by the employee; and where the relationship of principal 
and agent exists, the premium may be paid by the principal, by the 
principal and agents, jointly, or by the agents. If the premium is 
paid by the employer and the employees jointly, or by the principal 
and agents jointly, or by the employees, or by the agents, the group 
shall be structured on an actuarially sound basis. 

(1945, ce? 385;°1947; c. 721; 1951, c. 282; 1953;'c: 1095; ss: 6, °7; 
L087 2c. foe 1.) 
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Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — The 1987 


INSURANCE 


§58-254.42 


amendment, effective August 7, 1987, 
rewrote the last sentence of the second 
paragraph of subsection (b). 


CASE NOTES 


Applied in Stainback v. Investor’s 
Consol. Ins. Co., 64 N.C. App. 197, 306 
S.E.2d 532 (1983). 


Cited in Johnston County v. 
McCormick, 65 N.C. App. 63, 308 S.E.2d 
872 (1983). 


ARTICLE 26C. 


Group Health Insurance Continuation and 
Conversion Privileges. 


Part 1. Continuation. 


§ 58-254.35. Definitions. 


Editor’s Note. — 

Session Laws 1981, c. 706, s. 2, as 
amended by Session Laws 1983, c. 142, 
s. 1, provides, in part: “This act shall 


apply only to group policies delivered, 
issued for delivery, renewed, or amended 
on or after the effective date of this act.” 


§ 58-254.42. Termination of continuation. 


Continuation of insurance under the group policy for any person 


shall terminate on the earliest of the following dates: 

(4) The date on which the group policy is terminated or, in the 
case of a multiple employer plan, the date his employer 
terminates participation under the group master policy. 
When this occurs the employee or member shall have the 
privilege described in G.S. 58-254.44 if the date of termina- 
tion precedes that on which his actual continuation of in- 
surance under that policy would have terminated. The in- 
surer that insured the group prior to the date of termina- 
tion shall make a converted policy available to the em- 
ployee or member. (1981, c. 706, s. 1; 1988, c. 142, s. 2.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — Session Laws 1983, 
c. 142, s. 4, provides “Sec. 4. This act 
shall apply to all group policies, as de- 
fined in G.S. 58-254.35(1), that are de- 
livered, issued for delivery, renewed, or 
amended after the effective date of this 


act.” The act became effective April 6, 
1983. 

Effect of Amendments. — The 1983 
amendment, effective Apr. 6, 1983, 
added the last sentence of subdivision 
(4). 

Legal Periodicals. — For survey of 
1981 administrative law, see 60 N.C.L. 
Rev. 1165 (1982). 
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Part 2. Conversion. 


§ 58-254.45. Restrictions. 


A converted policy shall not be available to an employee or mem- 
ber if termination of his insurance under the group policy occurred 
because: 

(5) He failed to continue his insurance for the entire maximum 
period of three consecutive months following termination 
of active employment as provided for in Part 1 of this Arti- 
cle, unless that failure to continue was due to a change of 
insurer by the employer and said change of insurer was 
consummated during the three-month continuation period. 
In that event the employee or member shall be entitled to 
be issued a converted policy by the insurer that provided 
the group policy to the employer prior to the change of 
insurer. (1981, c. 706, s. 1; 1983, c. 142, s. 3.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — Session Laws 1983, 
c. 142, s. 4, provides “Sec. 4. This act 
shall apply to all group policies, as de- 
fined in G.S. 58-254.35(1), that are de- 
livered, issued for delivery, renewed, or 


act.” The act became effective April 6, 
1983. 

Effect of Amendments. — The 1983 
amendment, effective Apr. 6, 1983, in 
subdivision (5) inserted the language be- 
ginning “unless that failure” at the end 
of the first sentence and added the sec- 
ond sentence. 


amended after the effective date of this 


§ 58-254.47. Premium. 


(c) All premium rates and adjustments to premium rates for con- 
verted policies shall be reasonable and must be filed with the Com- 
missioner prior to use. A premium rate shall be deemed to be rea- 
sonable if it can be demonstrated by the insurer that the premium 
charged is expected to produce an incurred loss ratio to earned 
premiums of not less than sixty percent (60%) for all individual 
policies providing similar benefits offered and issued by the insurer. 
If an insurer experiences an incurred loss ratio of greater than 
eighty percent (80%) for all such policies, it shall be deemed reason- 
able for that insurer to increase premium rates to a level that will 
produce a prospective incurred loss ratio of no greater than eighty 
percent (80%), and the insurer shall file such new rates with the 
Commissioner not more often than once a year. (1981, c. 706, s. 1; 


1983, c. 669.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — The 1983 
amendment, effective July 1, 1983, sub- 
stituted “not more often than once a 


year” for “Provided, however, that such 
action may be taken by the insurer at 
intervals not more frequently than two 
years, the first of which shall be no ear- 
lier than January 1, 1984” at the end of 
subsection (c). 
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§ 58-254.57. Other conversion provisions. 


(c) Subject to the conditions set forth in this subsection, the con- 
version privilege shall also be available (i) to the surviving spouse, 
if any, at the death of the employee or member, with respect to the 
spouse and any eligible children whose coverage under the group 
policy terminates by reason of such death, or if the group policy 
provides for continuation of dependents’ coverage following the em- 
ployee’s or member’s death, at the end of such continuation, or (ii) 
to the spouse of the employee or member upon termination of cover- : 
age of the spouse because the spouse becomes ineligible because of 
divorce, separation, or otherwise, while the employee or member 
remains insured under the group policy, with respect to the spouse 
and such children whose coverage under the group policy termi- 
nates at the same time, or (ili) to a child solely with respect to 
himself upon termination of his coverage by reason of ceasing to be 
an eligible family member under the group policy, if a conversion 
privilege is not otherwise provided above with respect to such ter- 
mination. 

(1981, c. 706, s. 1; 1983, c. 668, -s. 1.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — Session Laws 1983, 
c. 668, s. 2, provides: “This act shall ap- 
ply to all group policies, as defined in 
G.S. 58-254.35(1), that are issued, re- 


Section 3 of the act provides that the 
act is effective upon ratification. The act 
was ratified July 1, 1983. 

Effect of Amendments. — The 1983 
amendment, effective July 1, 1983, in- 
serted “because of divorce, separation, or 
otherwise” in clause (ii) of subsection (c). 


newed, or amended after the effective 
date of this act.” 


ARTICLE 27. 


General Regulations. 


§ 58-257. Application. 


(a) On and after January 1, 1956, each individual or family acci- 
dent, health, hospitalization policy, certificate or service plan of 
hospitalization and medical and/or dental service corporations shall 
be issued only on application in writing signed by the insured or the 
head of the household or guardian. Any application or enrollment 
form that is taken by a resident agent shall also contain the certifi- 
cate of the agent that he has truly and accurately recorded on the 
application or enrollment form the information supplied by the in- 
sured. Every policy subject to the provisions of this section shall 
contain as a part of such policy the original or a reproduction of the 
application required by this section. This section shall not apply to 
travel or dread disease policies or to policies issued pursuant to a 
group insurance conversion privilege. If any such policy delivered 
or issued for delivery to any person in this State shall be reinstated 
or renewed, and the insured or the beneficiary or assignee of such 
policy shall make written request to the insurer for a copy of the 
application, if any, for such reinstatement or renewal, the insurer 
shall within 15 days after the receipt of such request at his home 
office or any branch office of the insurer, deliver or mail to the 
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person making such request, a copy of such application. If such copy 
shall not be so delivered or mailed, the insurer shall be precluded 
from introducing such application as evidence in any action or pro- 
ceeding based upon or involving such policy or its reinstatement or 


renewal. 


(1913, c. 91, s. 8; C.S., s. 6485; 1953, c. 10985, s. 9; 1955, c. 850, s. 6; 
1961, c. 1149; 1985, c. 484, s. 4.2.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — The 1985 
amendment, effective July 1, 1985, re- 


(a), which formerly read: “Each applica- 
tion shall also contain the certificate of 
the agent that he has truly and accu- 
rately recorded on the application the 
information supplied by the insured.” 


wrote the second sentence of subsection 


§ 58-258. Conforming to statute. 


CASE NOTES 


Applied in Stainback v. Investor’s 
Consol. Ins. Co., 64 N.C. App. 197, 306 
S.E.2d 532 (1983). 


§ 58-260. Discrimination forbidden; right to choose 
services of optometrist, podiatrist, den- 
tist or chiropractor. 


Legal Periodicals. — For note, 
“ERISA Preemption of State Mandated- 


Provider Laws,” see 6 Duke L. Rev. 1194 
(1985). 


§ 58-260.3. Willful failure to pay group insurance 
premiums; notice to persons insured; 
penalty; restitution; examination of in- 
surance transactions. 


(a) As used in this section and in G.S. 58-260.4, the term “group 
health insurance” means: (1) any policy described in G.S. 58-254.3, 
58-254.4, or 58-254.6; (2) any group insurance certificate or group 
subscriber contract issued by a hospital service corporation pursu- 
ant to General Statutes Chapter 57; or (3) any health care plan 
provided or arranged by a health maintenance organization pursu- 
ant to General Statutes Chapter 57B. As used in this section and in 
G.S. 58-260.4, the term “insurance fiduciary” means any person, 
employer, principal, agent, trustee, or third party administrator, 
who is responsible for the payment of group health or group life 
insurance premiums. 

(b) No insurance fiduciary shall: | 

(1) Cause the cancellation or nonrenewal of group health or 
group life insurance and the consequential loss of the cov- 
erages of the persons insured by willfully failing to pay 
such premiums in accordance with the terms of a group 
health or group life insurance contract; and 

(2) Willfully fail to deliver, at least 30 days prior to the termi- 
nation of such insurance, to each named insured a written 
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notice of the insurance fiduciary’s intention to stop pay- 
ment of premiums. 

(c) Any insurance fiduciary who violates subsection (b) of this 
section shall be guilty of a Class J felony if the group health or life 
insurance was, in whole or in part, paid for out of wages withheld or 
other funds collected from the persons insured. 

(d) Any insurance fiduciary who violates subsection (b) of this 
section shall be subject only to the court order for restitution pro- 
vided for in subsection (e) of this section if the group health or life 
insurance covered 15 or more persons and was fully paid for by the © 
insurance fiduciary. 

(e) Upon conviction under subsection (c) or a finding under sub- 
section (d) of this section of a violation of subsection (b) of this 
section the court shall order the insurance fiduciary to make full 
restitution to persons insured who incurred expenses that would 
have been covered by the group health insurance or full restitution 
to beneficiaries of the group life insurance for death benefits that 
would have been paid if the coverage had not been terminated. 

(f) Insurance fiduciaries subject to this section shall be subject to 
the provisions of G.S. 58-27 with respect only to transactions in- 
volving group health or life insurance. 

(g) In the notice required by subsection (b) of this section, the 
insurance fiduciary shall also notify the persons insured of their 
rights to health insurance conversion policies under Article 26C of 
General Statutes Chapter 58. (1985, c. 507, s. 1 


Editor’s Note. — Session Laws 1985, 
c. 507, s. 2 makes this section effective 
Jan. 1, 1986. 


§ 58-260.4. Group health or life insurers to notify 
insurance fiduciaries of obligations. 


(a) On and after January 1, 1986, upon the issuance or renewal 
of any policy, contract, certificate, or evidence of coverage of group 
health or life insurance, the insurer, corporation, or health mainte- 
nance organization shall give written notice to the insurance fidu- 
ciary of the provisions of G.S. 58-260.3. 

(b) The notice required by subsection (a) of this section shall be 
printed in 10 point type and shall read as follows: 

“UNDER NORTH CAROLINA GENERAL STATUTE SECTION 
58-260.3, NO PERSON, EMPLOYER, PRINCIPAL, AGENT, 
TRUSTEE, OR THIRD PARTY ADMINISTRATOR, WHO IS RE- 
SPONSIBLE FOR THE PAYMENT OF GROUP HEALTH OR 
LIFE INSURANCE OR HEALTH CARE PLAN PREMIUMS, FOR 
WHICH PAYMENT WAGES OR OTHER FUNDS ARE WITH- 
HELD FROM THE PERSONS INSURED, SHALL: (1) CAUSE 
THE CANCELLATION OR NONRENEWAL OF GROUP 
HEALTH OR LIFE INSURANCE, HOSPITAL, MEDICAL, OR 
DENTAL SERVICE PLAN, OR HEALTH CARE PLAN COVER- 
AGES AND THE CONSEQUENTIAL LOSS OF THE COVER- 
AGES OF THE PERSONS INSURED, BY WILLFULLY FAILING 
TO PAY SUCH PREMIUMS IN ACCORDANCE WITH THE 
TERMS OF THE INSURANCE OR PLAN CONTRACT, AND (2) 
WILLFULLY FAIL TO DELIVER, AT LEAST 30 DAYS PRIOR 
TO THE TERMINATION OF SUCH COVERAGES, TO EACH 
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NAMED INSURED A WRITTEN NOTICE OF THE PERSON’S 
INTENTION TO STOP PAYMENT OF PREMIUMS. THIS WRIT- 
TEN NOTICE MUST ALSO CONTAIN A NOTICE TO THE 
NAMED INSUREDS OF THEIR RIGHTS TO HEALTH INSUR- 
ANCE CONVERSION POLICIES UNDER ARTICLE 26C OF 
GENERAL STATUTES CHAPTER 58. VIOLATION OF THIS 
LAW IS A FELONY IF THE INSURANCE IS, IN WHOLE OR IN 
PART, PAID FOR OUT OF WAGES WITHHELD OR OTHER 
FUNDS COLLECTED FROM THE PERSONS INSURED. ANY 
PERSON VIOLATING THIS LAW IS ALSO SUBJECT TO A 
COURT ORDER REQUIRING THE PERSON TO COMPENSATE 
PERSONS INSURED FOR EXPENSES OR LOSSES INCURRED 
AS A RESULT OF THE TERMINATION OF THE INSURANCE.” 
(1985, c. 507, s. 1.) 


Editor’s Note. — Session Laws 1985, 
c. 507, s. 2 makes this section effective 
Jan. 1, 1986. 


§ 58-260.5. Preferred provider; definition. 


The term “preferred provider” as used in this Chapter with re- 
spect to contracts, organizations, policies or otherwise means a per- 
son, who has contracted for, or a provider of health care services 
who has agreed to accept special reimbursement or other terms for 
health care services from any person; or an insurer subject to the 
provisions of this Chapter or other applicable law for health care 
services on a fee for service basis, or in exchange for providing 
health care services to beneficiaries of a plan administered pursu- 
ant to this Chapter. Except where specifically prohibited either by 
G.S. 58-260.6 or by regulations promulgated by the Department of 
Insurance, not inconsistent with this Chapter, the contractual 
terms and conditions for special reimbursements shall be those 
which the insurer, health care provider and the preferred provider 
find to be mutually agreeable. (1985, c. 735, s. 4.) 


Editor’s Note. — Session Laws 1985, 
c. 735, s. 1 provides: 

“The purpose of this act is to authorize 
corporations organized pursuant to 
Chapter 57 of the General Statutes, in- 
surers and persons subject to the provi- 
sions of Chapter 58 of the General Stat- 
utes and persons arranging for the pro- 
visions of health care benefits on a fee 
for service basis to seek, experiment, 
and implement innovative means of re- 
ducing the costs of health care services 
to persons who are members of or cov- 


ered by such plans, policies or certifi- 
cates. Therefore, the General Assembly 
declares that innovation in the reim- 
bursement mechanisms for health care 
services and the implementation of re- 
ducing such costs is a public good which 
advances the general welfare of the citi- 
zens of this State.” 

Session Laws 1985, c. 735, s. 6 makes 
this section effective Oct. 1, 1985. 

Section 5 of Session Laws 1985, c. 735 
is a severability clause. 
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§ 58-260.6. Preferred provider contracts. 


(a) Notwithstanding any other provisions of law, except the sec- 
ond and third paragraphs of G.S. 58-260, corporations organized 
pursuant to this Chapter are authorized to enter into preferred 
provider contracts in addition to all other contracts authorized by 
this Chapter, or to enter other cost containment arrangements ap- 
proved by the Commissioner of Insurance, with persons, entities or 
organizations for the purpose of reducing the cost of providing 
health care services. Such preferred provider contracts may be en- — 
tered into with licensed institutions and practitioners of all types 
without regard to specialty of services or limitation to a specific 
type of practice. 

(b) The Department of Insurance shall have authority to make 
rules applicable to persons offering preferred provider plans, poli- 
cies, or contracts pursuant to this section. These rules shall be de- 
signed to provide for (i) accessibility of preferred provider services 
to individuals comprising the insured or contracted group, (ii) the 
adequacy of the number and locations of institutions and practi- 
tioners, (iii) the availability of services at reasonable times, and (iv) 
financial solvency. 

(c) The Department of Insurance shall require each preferred 
provider plan to provide summary data regarding the financial re- 
imbursement offered to providers of health care. All such plans 
shall disclose annually the following information: 

(1) the name by which the preferred provider plan policy or 
arrangement is known, and its business address; 

(2) the name, address and nature of any separate organization 
which administers the plan, policy or arrangement on be- 
half of the preferred provider; and 

(3) the names and addresses of all providers of health care 
designated by the preferred provider and the terms of the 
agreements entered into with those providers. 

(d) A person enrolled in a preferred provider plan may obtain 
covered health care services from a provider not participating in 
the plan. The preferred provider plan may, however, limit the cov- 
erage for health care services obtained from a provider not partici- 
pating in the plan, except that payments for services rendered by 
such non-participating providers may not be reduced by more than 
twenty percent (20%) of payments that would be made to participat- 
ing providers under coverage for the same services. This percentage 
limitation shall not require any waiver of copayments or waiver of 
deductibles in determining payments for services rendered by non- 
participating providers. Preferred provider policies or contracts of- 
fered pursuant to this section shall provide for payment for services 
rendered by non-participating providers. Except as provided in this 
subsection, such payment may differ from that provided to partici- 
pating providers in the discretion of the corporation. Non-partici- 
pating providers may participate in other arrangements with the 
preferred provider, but will be subject to the provider’s approved 
reimbursement mechanisms including, but not limited to, direct 
payment of health insurance benefits to the subscriber without 
right of assignment to the provider of health care services. 

(e) Upon the initial offering of a preferred provider plan to the 
public, any potential provider institutions and practitioners shall 
be allowed the opportunity to submit a proposal for participation in 
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accordance with the terms of the plan. The health care providers 
shall have at least thirty (30) days to submit a proposal for partici- 
pation. Subsequent to the initial offering of a preferred provider 
plan, any provider seeking to submit a proposal may be permitted 
to do so, and the plan shall consider all pending applications for 
participation and give reasons for any rejections on at least an 
annual basis. Any provider seeking to participate in the plan, 
whether upon the initial offering or subsequently, may be permit- 
ted to do so in the discretion of the preferred provider plan. The 
second and third paragraphs of G.S. 58-260 are specifically made 
applicable to preferred provider plans. 

(f) Any provision of a contract between a preferred provider plan 
and a health care provider restricting the health care provider’s 
right to enter into preferred provider arrangements with other par- 
ties is prohibited. Any such restriction in a preferred provider con- 
tract between a preferred provider plan and a provider of health 
care services is null and void and shall not be enforceable. The 
existence of any such unenforceable restriction shall not invalidate 
any other provision of the preferred provider contract. 

(g) A list of the current participating health care providers in the 
geographic area in which a substantial portion of health care ser- 
vices will be available shall be provided to enrollees and contract- 
ing parties. 

(h) Publications or advertisements of preferred providers plans 
or arrangements shall not refer to the quality or efficiency of the 
services of non-participating providers. (1985, c. 735, s. 4; 1987, c. 
681, ss. 2, 5, 6.) 


Editor’s Note. — Session Laws 1985, 
c. 735, s. 1 provides: 

“The purpose of this act is to authorize 
corporations organized pursuant to 
Chapter 57 of the General Statutes, in- 
surers and persons subject to the provi- 
sions of Chapter 58 of the General Stat- 
utes and persons arranging for the pro- 
visions of health care benefits on a fee 
for service basis to seek, experiment, 
and implement innovative means of re- 
ducing the costs of health care services 
to persons who are members of or cov- 
ered by such plans, policies or certifi- 
cates. Therefore, the General Assembly 
declares that innovation in the reim- 
bursement mechanisms for health care 
services and the implementation of re- 
ducing such costs is a public good which 
advances the general welfare of the citi- 
zens of this State.” 

Session Laws 1985, c. 735, s. 6 makes 
this section effective Oct. 1, 1985. 


Session Laws 1985, c. 735, s. 5 is a 
severability clause. 

Effect of Amendments. — The 1987 
amendment, effective July 27, 1987, and 
applicable to all preferred provider con- 
tracts entered into or renewed after that 
date, added “except that payments for 
services rendered by such non-partici- 
pating providers may not be reduced 
more than twenty percent (20%) of pay- 
ments that would be made to participat- 
ing providers under coverage for the 
same services” at the end of the second 
sentence of subsection (d), inserted the 
present third sentence of subsection (d), 
inserted “Except as provided in this sub- 
section” at the beginning of the present 
fifth sentence of subsection (d), and 
added “and the plan shall consider all 
pending applications for participation 
and give reasons for any rejections on at 
least an annual basis” at the end of the 
third sentence of subsection (e). 
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§ 58-262. Punishment for violation. 


Any company, association, society, or other insurer or any officer 
or agent thereof, which or who issues or delivers to any person in 
this State any policy in willful violation of this Subchapter, shall be 
guilty of a misdemeanor and, upon conviction, shall be punished by 
a fine of not more than five thousand dollars ($5,000) for each of- 
fense; and the Commissioner of Insurance may revoke the license of 
any company, corporation, association, society, or other insurer of 
another state or country, or of the agent thereof, which or who 
willfully violates any provision of this Subchapter. (1911, c. 209, s. 
6; 1913, c. 91, s. 18; C.S., s. 6490; 1985, c. 666, s. 28.) 


Effect of Amendments. — The 1985 
amendment, effective Oct. 1, 1985, sub- 
stituted “in willful violation of this Sub- 
chapter, shall be guilty of a misde- 
meanor and, upon conviction, shall be 
punished by a fine of not more than five 


thousand dollars ($5,000) for each of- 
fense” for “in willful violation of the pro- 
visions of this Subchapter, shall be pun- 
ished by a fine of not more than five 
hundred dollars ($500.00) for each of- 
fense.” 


ARTICLE 27A. 
Health Insurance Advisory Board. 


§§ 58-262.1 to 58-262.12: Repealed by Session Laws 1985, c. 
666, s. 12, effective July 10, 1985. 


ARTICLE 27B. 


Medicare Supplement Insurance Minimum 
Standards. 


§ 58-262.14. Standards for definitions in policies. 
CASE NOTES 


Cited in Johnston County v. McCor- 
mick, 65 N.C. App. 63, 308 S.E.2d 872 
(1983). 


§ 58-262.16. Minimum benefit standards. 


CASE NOTES 


Cited in Johnston County v. McCor- 
mick, 65 N.C. App. 63, 308 S.E.2d 872 
(1983). 


213 


§58-262.20 1988 CUMULATIVE SUPPLEMENT §58-262.32 


§ 58-262.20: Repealed by Session Laws 1987, c. 827, s. 222, ef- 
fective August. 13, 1987. 


§§ 58-262.21 to 58-262.29: Reserved for future codification 


purposes. 


ARTICLE 27C. 


Determination of Jurisdiction Over Providers 
of Health Care Benefits. 


§ 58-262.30. Purposes. 


The purposes of this Article are: To give the State jurisdiction 
over providers of health care benefits; to indicate how each provider 
of health care benefits may show under what jurisdiction it falls; to 
allow for examinations by the State if the provider of health care 
benefits is unable to show it is subject to another jurisdiction; to 
make such a provider of health care benefits subject to the laws of 
the State if it cannot show that it is subject to another jurisdiction; 
and to disclose the purchasers of such health care benefits whether 
or not the plans are fully insured. (1985, c. 304, s. 1.) 


Editor’s Note. — Session Laws 1985, 
c. 304, s. 2 makes this Article effective 
Aug. 1, 1985. 


§ 58-262.31. Authority and jurisdiction of Commis- 
sioner. 


Notwithstanding any other provision of law, and except as pro- 
vided in this Article, any person that provides coverage in this 
State for medical, surgical, chiropractic, physical therapy, speech 
pathology, audiology, prefessional mental health, dental, hospital, 
or optometric expenses, whether such coverage is by direct pay- 
ment, reimbursement, or otherwise, shall be presumed to be subject 
to the jurisdiction of the Commissioner, unless the person shows 
that while providing such services it is subject to the jurisdiction of 
another agency or subdivision of this State or of the federal govern- 
ment. (1985, c. 304, s. 1.) 


§ 58-262.32. How to show jurisdiction. 


A person may show that it is subject to the jurisdiction of another 
agency or subdivision of this State or the federal government, by 
providing to the Commissioner the appropriate certificate, license, 
or other document issued by the other governmental agency that 
permits or qualifies it to provide those services. (1985, c. 304, s. 1.) 
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§ 58-262.33. Examination. 


Any person that is unable to show under G.S. 58-262.32 that it is 
subject to the jurisdiction of another agency or subdivision of this 
State or of the federal government, shall submit to an examination 
by the Commissioner to determine the organization and solvency of 
the person, and to determine whether or not such person complies 
with the applicable provisions of this Chapter or General Statutes 
Chapters 57 or 57B. (1985, c. 304, s. 1.) 


§ 58-262.34. Subject to State laws. 


Any person unable to show that it is subject to the jurisdiction of 
another agency or subdivision of this State or the federal govern- 
ment, shall be subject to all appropriate provisions of this Chapter 
or General Statutes Chapters 57 or 57B regarding the conduct of its 
business. (1985, c. 304, s. 1.) 


§ 58-262.35. Disclosure. 


(a) Any production agency or administrator that advertises, 
sells, transacts, or administers the coverage in this State described 
in G.S. 58-262.31 and that is required to submit to an examination 
by the Commissioner under G.S. 58-262.33, shall, if said coverage is 
not fully insured or otherwise fully covered by an admitted life, 
accident, health, accident and health, or disability insurer, non- 
profit hospital, medical, or dental service plan, or nonprofit health 
care plan, clearly and distinctly advise every purchaser, prospective 
purchaser, and covered person of such lack of insurance or other 
coverage. 

(b) Any administrator that advertises or administers the cover- 
age in this State described in G.S. 58-262.31 and that is required to 
submit to an examination by the Commissioner under G.S. 
58-262.33, shall advise any production agency of the elements of 
the coverage, including the amount of “stop-loss” insurance in ef- 
fect. (1985, c. 304, s. 1.) 


SUBCHAPTER VII. FRATERNAL ORDERS 
AND SOCIETIES. 


ARTICLE 28. 


Fraternal Orders. 


§§ 58-263 to 58-307: Repealed by Session Laws 1987, c. 483, s. 
1, effective January 1, 1988. 


Cross References. — As to fraternal Editor’s Note. — Session Laws 1987, 
benefit societies and fraternal orders, c. 483, s. 1 repeals Subchapter VII of 
see now Article 31A of Chapter 58, Chapter 58, consisting of Articles 28, 29 
§ 58-340.1 et seq., and Article 31B of and 30, effective January 1, 1988. 
Chapter 58, § 58-340.51 et seq. 
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ARTICLE 29. 
Whole Family Protection. 


§§ 58-308 to 58-313: Repealed by Session Laws 1987, c. 483, s. 
1, effective January 1, 1988 


Cross References. — As to fraternal § 58-340.1 et seq., and Article 31B of 
benefit societies and fraternal orders, Chapter 58, § 58-340.51 et seq. 
see now Article 31A of Chapter 58, 


ARTICLE 30. 


General Provisions for Societies. 


8§ 58-314, 58-315: Repealed by Session Laws 1987, c. 483, s. 1, 
effective January 1, 1988. 


Cross References. — As to fraternal § 58-340.1 et seq., and Article 31B of 
benefit societies and fraternal orders, Chapter 58, § 58-340.51 et seq. 
see now Article 31A of Chapter 58, 


SUBCHAPTER VITA. FRATERNAL 
BENEFIT SOCIETIES AND 
FRATERNAL ORDERS 


ARTICLE 31A. 


Fraternal Benefit Societies. 


§ 58-340.1. Fraternal benefit societies. 


Any incorporated society, order or supreme lodge, without capital 
stock, including one exempted under the provisions of G.S. 
58-340. 38(a)(2) whether incorporated or not, conducted solely for 
the benefit of its members and their beneficiaries and not for profit, 
operated on a lodge system with ritualistic form of work, having a 
representative form of government, and which provides benefits in 
accordance with this Article, is hereby declared to be a fraternal 
benefit society. (1987, c. 483, s. 2.) 


Editor’s Note. — Session Laws 1987, 
c. 483, s. 3 makes this Article effective 
January 1, 1988. 
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§ 58-340.2. Lodge system. 


(a) A society is operating on the lodge system if it has a supreme 
governing body and subordinate lodges into which members are 
elected, initiated or admitted in accordance with its laws, rules and 
ritual. Subordinate lodges shall be required by the laws of the soci- 
ety to hold regular meetings periodically in furtherance of the pur- 
poses of the society. 

(b) A society may, at its option, organize and operate lodges for 
children under the minimum age for adult membership. Member- 
ship and initiation in local lodges shall not be required of such 
children, nor shall they have a voice or vote in the management of 
the society. (1987, c. 483, s. 2.) 


§ 58-340.3. Representative form of government. 


A society has a representative form of government when: 
(a) It has a supreme governing body constituted in one of the 
following ways: _ 

(1) Assembly. — The supreme governing body is an assem- 
bly composed of delegates elected directly by the mem- 
bers or at intermediate assemblies or conventions of 
members or their representatives, together with other 
delegates as may be prescribed in the society’s laws. A 
society may provide for election of delegates by mail. 
The elected delegates shall constitute a majority in 
number and shall not have less than a majority of the 
votes and not less than the number of votes required to 
amend the society’s laws. The assembly shall be 
elected and shall meet at least once every four years 
and shall elect a board of directors to conduct the busi- 
ness of the society between meetings of the assembly. 
Vacancies on the board of directors between elections 
may be filled in the manner prescribed by the society’s 
laws. 

(2) Direct Election. — The supreme governing body is a 
board composed of persons elected by the members, 
either directly or by their representatives in interme- 
diate assemblies, and any other persons prescribed in 
the society’s laws. A society may provide for election of 
the board by mail. Each term of a board member may 
not exceed four years. Vacancies on the board between 
elections may be filled in the manner prescribed by the 
society’s laws. Those persons elected to the board shall 
constitute a majority in number and not less than the 
number of votes required to amend the society’s laws. 
A person filling the unexpired term of an elected board 
member shall be considered to be an elected member. 
The board shall meet at least quarterly to conduct the 
business of the society. 

(b) The officers of the society are elected either by the supreme 
governing body or by the board of directors; 

(c) Only benefit members are eligible for election to the su- 
preme governing body, the board of directors or any inter- 
mediate assembly; and 
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(d) Each voting member shall have one vote; no vote may be 
cast by proxy. (1987, c. 483, s. 2.) 


§ 58-340.4. Terms used. 


Whenever used in this Article: 

(a) “Benefit contract” shall mean the agreement for provision 
of benefits authorized by G.S. 58-340.16, as that agreement 
is described in G.S. 58-340.19(a). 

(b) “Benefit member” shall mean an adult member who is des- 
ignated by the laws or rules of the society to be a benefit 
member under a benefit contract. 

(c) “Certificate” shall mean the document issued as written 
evidence of the benefit contract. 

(d) “Premiums” shall mean premiums, rates, dues or other re- 
quired contributions by whatever name known, which are 

ayable under the certificate. 

(e) “Laws” shall mean the society’s articles of incorporation, 
constitution and bylaws, however designated. 

(f) “Rules” shall mean all rules, regulations or resolutions 
adopted by the supreme governing body or board of direc- 
tors which are intended to have general application to the 
members of the society. 

(g) “Society” shall mean fraternal benefit society, unless other- 
wise indicated. 

(h) “Lodge” shall mean subordinate member units of the soci- 
ety, known as camps, courts, councils, branches or by any 
other designation. (1987, c. 483, s. 2.) 


§ 58-340.5. Purposes and powers. 


(a) A society shall operate for the benefit of members and their 
beneficiaries by: 
(1) Providing benefits as specified in G.S. 58-340.16; and 
(2) Operating for one or more social, intellectual, educational, 
charitable, benevolent, moral, fraternal, patriotic or reli- 
gious purposes for the benefit of its members, which may 
also be extended to others. 
Such purposes may be carried out directly by the society, or indi- 
rectly through subsidiary corporations or affiliated organizations. 
(b) Every society shall have the power to adopt laws and rules for 
the government of the society, the admission of its members, and 
the management of its affairs. It shall have the power to change, 
alter, add to or amend such laws and rules and shall have such 
other powers as are necessary and incidental to carrying into effect 
the objects and purposes of the society. (1987, c. 483, s. 2.) 


§ 58-340.6. Qualifications for membership. 


(a) A society shall specify in its laws or rules: 

(1) Eligibility standards for each and every class of member- 
ship, provided that if benefits are provided on the lives of 
children, the minimum age for adult membership shall be 
set at not less than age 15 and not greater than age 21; 

(2) The process for admission to membership for each member- 
ship class; and 
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(3) The rights and privileges of each membership class, pro- 
vided that only benefit members shall have the right to 
vote on the management of the insurance affairs of the 
society. 

(b) A society may also admit social members who shall have no 
voice or vote in the management of the insurance affairs of the 
society. 

(c) Membership rights in the society are personal to the member. 
and are not assignable. (1987, c. 483, s. 2.) 


§ 58-340.7. Location of office, meetings, communi- 
cations to members, grievance proce- 
dures. 


(a) The principal office of any domestic society shall be located in 
this State. The meetings of its supreme governing body may be held 
in any state, district, province or territory wherein such society has 
at least one subordinate lodge, or in such other location as deter- 
mined by the supreme governing body, and all business transacted 
at such meetings shall be as valid in all respects as if such meetings 
were held in this State. The minutes of the proceedings of the su- 
preme governing body and of the board of directors shall be in the 
English language. 

(b) A society may provide in its laws for an official publication in 
which any notice, report, or statement required by law to be given 
to members, including notice of election, may be published. Such 
required reports, notices and statements shall be printed conspicu- 
ously in the publication. If the records of a society show that two or 
more members have the same mailing address, an official publica- 
tion mailed to one member is deemed to be mailed to all members at 
the same address unless a member requests a separate copy. 

(c) Not later than June 1 of each year, a synopsis of the society’s 
annual statement providing an explanation of the facts concerning 
the condition of the society thereby disclosed shall be printed and 
mailed to each benefit member of the society or, in lieu thereof, 
such synopsis may be published in the society’s official publication. 

(d) A society may provide in its laws or rules for grievance or 
complaint procedures for members. (1987, c. 483, s. 2.) 


§ 58-340.8. No personal liability. 


(a) The officers and members of the supreme governing body or 
any subordinate body of a society shall not be personally liable for 
any benefits provided by a society. 

(b) Any person may be indemnified and reimbursed by any soci- 
ety for expenses reasonably incurred by, and liabilities imposed 
upon, such person in connection with or arising out of any action, 
suit or proceeding, whether civil, criminal, administrative or inves- 
tigative, or threat thereof, in which the person may be involved by 
reason of the fact that he or she is or was a director, officer, em- 
ployee or agent of the society or of any firm, corporation or organi- 
zation which he or she served in any capacity at the request of the 
society. A person shall not be so indemnified or reimbursed (1) in 
relation to any matter in such action, suit or proceeding as to which 
he or she shall finally be adjudged to be or have been guilty of 
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breach of a duty as a director, officer, employee or agent of the 
society or (2) in relation to any matter in such action, suit or pro- 
ceeding, or threat thereof, which has been made the subject of a 
compromise settlement; unless in either such case the person acted 
in good faith for a purpose the person reasonably believed to be in 
or not opposed to the best interests of the society and, in a criminal 
action or proceeding, in addition, had no reasonable cause to believe 
that his or her conduct was unlawful. The determination whether 
the conduct of such person met the standard required in order to 
justify indemnification and reimbursement in relation to any mat- 
ter described in subpoints (1) or (2) of the preceding sentence may 
only be made by the supreme governing body or board of directors 
by a majority vote of a quorum consisting of persons who were not 
parties to such action, suit or proceeding or by a court of competent 
jurisdiction. The termination of any action, suit or proceeding by 
judgment, order, settlement, conviction, or upon a plea of no con- 
test, as to such person shall not in itself create a conclusive pre- 
sumption that the person did not meet the standard of conduct 
required in order to justify indemnification and reimbursement. 
The foregoing right of indemnification and reimbursement shall 
not be exclusive of other rights to which such person may be enti- 
tled as a matter of law and shall inure to the benefit of his or her 
heirs, executors and administrators. 

(c) A society shall have power to purchase and maintain insur- 
ance on behalf of any person who is or was a director, officer, em- 
ployee or agent of the society, or who is or was serving at the 
request of the society as a director, officer, employee or agent of any 
other firm, corporation, or organization against any liability as- 
serted against such person and incurred by him or her in any such 
capacity or arising out of his or her status as such, whether or not 
the society would have the power to indemnify the person against 
such liability under this section. 

(d) A person serving as an officer or a member of a supreme 
governing body of a society shall be immune individually from civil 
liability for monetary damages, except to the extent covered by 
insurance, for any act or failure to act, except where the person: 

(1) Is compensated for his services beyond reimbursement for 
expenses, 

(2) Was not acting within the scope of his official duties, 

(3) Was not acting in good faith, 

(4) Committed gross negligence or willful or wanton miscon- 
duct that resulted in the damage or injury, 

(5) Derived an improper personal financial benefit from the 
transaction, 

(6) Incurred the liability from the operation of a motor vehicle, 


or 
(7) Is sued in an action that would qualify as a derivative ac- 
tion if the organization were a for-profit corporation or as a 
member’s or director’s derivative action under G:S. 
55A-28.1 or G.S. 55A-28.2 if the organization were a non- 

profit corporation. 

The immunity in this subsection is personal to the individual 
officers and members of the supreme governing body and does not 
immunize the organization for the acts or omissions of those officers 
or members. (1987, c. 483, s. 2; c. 799, s. 2.) 
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Effect of Amendments. — The 1987 arising on or after that date, added sub- 
amendment, effective October 1, 1987, section (d). 
and applicable only to causes of action 


§ 58-340.9. Waiver. 


The laws of the society may provide that no subordinate body, nor 
any of its subordinate officers or members shall have the power or 
authority to waive any of the provisions of the laws of the society. 
Such provision shall be binding on the society and every member 
and beneficiary of a member. (1987, c. 483, s. 2.) 


§ 58-340.10. Organization. 


A domestic society organized on or after January 1, 1988 shall be 
formed as follows: 

(a) Ten or more citizens of the United States, a majority of 
whom are citizens of this State, who desire to form a frater- 
nal benefit society, may make, sign and acknowledge be- 
fore some officer competent to take acknowledgement of 
deeds, articles of incorporation, in which shall be stated: 
(1) The proposed corporate name of the society, which 

shall not so closely resemble the name of any society 
or insurance company as to be misleading or confus- 


ing; 

(2) The purposes for which it is being formed and the mode 
in which its corporate powers are to be exercised. Such 
purposes shall not include more liberal powers than 
are granted by this Article; 

(3) The names and residences of the incorporators and the 
names, residences and official titles of all the officers, 
trustees, directors, or other persons who are to have 
and exercise the general control of the management of 
the affairs and funds of the society for the first year or 
until the ensuing election at which all such officers 
shall be elected by the supreme governing body, which 
election shall be held not later than one year from the 
date of issuance of the permanent certificate of author- 
ity. 

(b) Such articles of incorporation, duly certified copies of the 
society’s bylaws and rules, copies of all proposed forms of 
certificates, applications therefor, and circulars to be is- 
sued by the society and a bond conditioned upon the return 
to applicants of the advanced payments if the organization 
is not completed within one year shall be filed with the 
Commissioner of Insurance, who may require such further 
information as the Commissioner deems necessary. The 
bond with sureties approved by the Commissioner of Insur- 
ance shall be in such amount, not less than three hundred 
thousand dollars ($300,000) nor more than one million five 
hundred thousand dollars ($1,500,000), as required by the 
Commissioner of Insurance. All documents filed are to be 
in the English language. If the purposes of the society con- 
form to the requirements of this chapter and all provisions 
of the law have been complied with, the Commissioner of 
Insurance shall so certify, retain and file the articles of 
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incorporation and furnish the incorporators a preliminary 
certificate of authority authorizing the society to solicit 
members as hereinafter provided. 
(c) No preliminary certificate of authority granted under the 
provisions of this section shall be valid after one year from 
its date or after such further period, not exceeding one 
year, as may be authorized by the Commissioner of Insur- 
ance upon cause shown, unless the 500 applicants herein- 
after required have been secured and the organization has 
been completed as herein provided. The articles of incorpo- 
ration and all other proceedings thereunder shall become 
null and void in one year from the date of the preliminary 
certificate of authority, or at the expiration of the extended 
period, unless the society shall have completed its organi- 
zation and received a certificate of authority to do business 
as hereinafter provided. 
(d) Upon receipt of a preliminary certificate of authority from 
the Commissioner of Insurance, the society may solicit 
members for the purpose of completing its organization, 
shall collect from each applicant the amount of not less 
than one regular monthly premium in accordance with its 
table of rates, and shall issue to each such applicant a 
receipt for the amount so collected. No society shall incur 
any liability other than for the return of such advance 
premium, nor issue any certificate, nor pay, allow, or offer 
or promise to pay or allow, any benefit to any person until: 
(1) Actual bona fide applications for benefits have been 
secured on not less than 500 applicants, and any nec- 
essary evidence of insurability has been furnished to 
and approved by the society; 

(2) At least 10 subordinate lodges have been established 
into which the 500 applicants have been admitted; 

(3) There has been submitted to the Commissioner of In- 
surance, under oath of the president or secretary, or 
corresponding officer of the society, a list of such appli- 
cants, giving their names, addresses, date each was 
admitted, name and number of the subordinate lodge 
of which each applicant is a member, amount of bene- 
fits to be granted and premiums therefor; and 

(4) It shall have been shown to the Commissioner of Insur- 
ance, by sworn statement of the treasurer, or corre- 
sponding officer of such society, that at least 500 appli- 
cants have each paid in cash at least one regular 
monthly premium as herein provided, which pre- 
miums in the aggregate shall amount to at least one 
hundred and fifty thousand dollars ($150,000). Said 
advance premiums shall be held in trust during the 
period of organization and if the society has not quali- 
fied for a certificate of authority within one year, as 
herein provided, such premiums shall be returned to 
said applicants. , 

(e) The Commissioner of Insurance may make such examina- 
tion and require such further information as the Commis- 
sioner deems advisable. Upon presentation of satisfactory 
evidence that the society has complied with all the provi- 
sions of law, the Commissioner shall issue to the society a 
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certificate of authority to that effect and that the society is 
authorized to transact business pursuant to the provisions 
of this article. The certificate of authority shall be prima 
facie evidence of the existence of the society at the date of 
such certificate. The Commissioner of Insurance shall 
cause a record of such certificate of authority to be made. A 
certified copy of such record may be given in evidence with 
like effect as the original certificate of authority. 
(f) Any incorporated society authorized to transact business in 
this State at the time this article becomes effective shall 
not be required to reincorporate. (1987, c. 483, s. 2.) 


§ 58-340.11. Amendments to laws. 


(a) A domestic society may amend its laws in accordance with 
the provisions thereof by action of its supreme governing body at 
any regular or special meeting thereof or, if its laws so provide, by 
referendum. Such referendum may be held in accordance with the 
provisions of its laws by the vote of the voting members of the 
society, by the vote of delegates or representatives of voting mem- 
bers or by the vote of local lodges. A society may provide for voting 
by mail. No amendment submitted for adoption by referendum 
shall be adopted unless, within six months from the date of submis- 
sion thereof, a majority of the members voting shall have signified 
their consent to such amendment by one of the methods herein 
specified. 

(b) No amendment to the laws of any domestic society shall take 
effect unless approved by the Commissioner of Insurance who shall 
approve such amendment if the Commissioner finds that it has 
been duly adopted and is not inconsistent with any requirement of 
the laws of this State or with the character, objects and purposes of 
the society. Unless the Commissioner of Insurance shall disapprove 
any such amendment within 60 days after the filing of same, such 
amendment shall be considered approved. The approval or disap- 
proval of the Commissioner of Insurance shall be in writing and 
mailed to the secretary or corresponding officer of the society at its 
principal office. In case the Commissioner disapproves such amend- 
ment, the reasons therefor shall be stated in such written notice. 

(c) Within 90 days from the approval thereof by the Commis- 
sioner of Insurance, all such amendments, or a synopsis thereof, 
shall be furnished to all members of the society either by mail or by 
publication in full in the official publication of the society. The 
affidavit of any officer of the society or of anyone authorized by it to 
mail any amendments or synopsis thereof, stating facts which show 
that same have been duly addressed and mailed, shall be prima 
facie evidence that such amendments or synopsis thereof, have been 
furnished the addressee. 

(d) Every foreign or alien society authorized to do business in 
this State shall file with the Commissioner of Insurance a duly 
certified copy of all amendments of, or additions to, its laws within 
90 days after the enactment of same. 

(e) Printed copies of the laws as amended, certified by the secre- 
tary or corresponding officer of the society shall be prima facie 
evidence of the legal adoption thereof. (1987, c. 483, s. 2.) 
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§ 58-340.12. Institutions. 


A society may create, maintain and operate, or may establish 
organizations to operate, not for profit institutions to further the 
purposes permitted by G.S. 58-340.5(a)(2). Such institutions may 
furnish services free or at a reasonable charge. Any real or personal 
property owned, held or leased by the society for this purpose shall 
be reported in every annual statement. (1987, c. 483, s. 2.) 


§ 58-340.13. Reinsurance. 


(a) A domestic society may, by a reinsurance agreement, cede 
any individual risk or risks in whole or in part to an insurer (other 
than another fraternal benefit society) having the power to make 
such reinsurance and authorized to do business in this State, or if 
not so authorized, one which is approved by the Commissioner of 
Insurance, but no such society may reinsure substantially all of its 
insurance in force without the written permission of the Commis- 
sioner of Insurance. It may take credit for the reserves on such 
ceded risks to the extent reinsured, but no credit shall be allowed as 
an admitted asset or as a deduction from liability, to a ceding soci- 
ety for reinsurance made, ceded, renewed, or otherwise becoming 
effective after January 1, 1988, unless the reinsurance is payable 
by the assuming insurer on the basis of the liability of the ceding 
society under the contract or contracts reinsured without diminu- 
tion because of the insolvency of the ceding society. 

(b) Notwithstanding the limitation in subsection (a), a society 
may reinsure the risks of another society in a consolidation or 
merger approved by the Commissioner of Insurance under G.S. 
58-340.14. (1987, c. 483, s. 2.) 


§ 58-340.14. Consolidations and mergers. 


(a) A domestic society may consolidate or merge with any other 
society by complying with the provisions of this section. It shall file 
with the Commissioner of Insurance: 

(1) A certified copy of the written contract containing in full 
the terms and conditions of the consolidation or merger; 

(2) A sworn statement by the president and secretary or corre- 
sponding officers of each society showing the financial con- 
dition thereof on a date fixed by the Commissioner of In- 
surance but not earlier than December 31, next preceding 
the date of the contract; : 

(3) A certificate of such officers, duly verified by their respec- 
tive oaths, that the consolidation or merger has been ap- 
proved by a two-thirds vote of the supreme governing body 
of each society, such vote being conducted at a regular or 
special meeting of each such body, or, if the society’s laws 
so permit, by mail; and 

(4) Evidence that at least 60 days prior to the action of the 
supreme governing body of each society, the text of the 
contract has been furnished to all members of each society 
either by mail or by publication in full in the official publi- 
cation of each society. 

(b) If the Commissioner of Insurance finds that the contract is in 
conformity with the provisions of this section, that the financial 
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statements are correct and that the consolidation or merger is just 
and equitable to the members of each society, the Commissioner 
shall approve the contract and issue a certificate to such effect. 
Upon such approval, the contract shall be in full force and effect 
unless any society which is a party to the contract is incorporated 
under the laws of any other state or territory. In such event the 
consolidation or merger shall not become effective unless and until 
it has been approved as provided by the laws of such state or terri- - 
tory and a certificate of such approval filed with the Commissioner 
of Insurance of this State or, if the laws of such state or territory 
contain no such provision, then the consolidation or merger shall 
not become effective unless and until it has been approved by the 
Commissioner of Insurance of such state or territory and a certifi- 
cate of such approval filed with the Commissioner of Insurance of 
this State. In case such contract is not approved it shall be inopera- 
tive, and the fact of the submission and its contents shall not be 
disclosed by the Commissioner of Insurance. 

(c) Upon the consolidation or merger becoming effective as here- 
in provided, all the rights, franchises and interests of the consoli- 
dated or merged societies in and to every species of property, real, 
personal or mixed, and things in action thereunto belonging shall 
be vested in the society resulting from or remaining after the con- 
solidation or merger without any other instrument, except that 
conveyances of real property may be evidenced by proper deeds, and 
the title to any real estate or interest therein, vested under the laws 
of this State in any of the societies consolidated or merged, shall not 
revert or be in any way impaired by reason of the consolidation or 
merger, but shall vest absolutely in the society resulting from or 
remaining after such consolidation or merger. 

(d) The affidavit of any officer of the society or of anyone autho- 
rized by it to mail any notice or document, stating that such notice 
or document has been duly addressed and mailed, shall be prima 
facie evidence that such notice or document has been furnished the 
addressees. 

(e) All necessary and actual expenses and compensation incident 
to the proceedings provided in this section shall be paid as provided 
by such contract of consolidation or merger: Provided, however, 
that no brokerage or commission shall be included in such expenses 
and compensation or shall be paid to any person by either of the 
parties to any such contract in connection with the negotiation 
therefor or execution thereof, nor shall any compensation be paid to 
any officer or employee of either of the parties to such contract for 
directly or indirectly aiding in effecting such contract of consolida- 
tion or merger. An itemized statement of all such expenses shall be 
filed with the Commissioner of Insurance, subject to approval, and 
when approved the same shall be binding on the parties thereto. 
Except as fully expressed in the contract of consolidation or merger, 
or itemized statement of expenses, as approved by the Commis- 
sioner of Insurance, or commissioners, as the case may be, no com- 
pensation shall be paid to any person or persons, and no officer or 
employee of the State shall receive any compensation, directly or 
indirectly, for in any manner aiding, promoting, or assisting any 
such consolidation or merger. (1987, c. 483, s. 2. 
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§ 58-340.15. Conversion of fraternal benefit society 
into mutual life insurance company. 


Any domestic fraternal benefit society may be converted and li- 
censed as a mutual life insurance company by compliance with all 
the requirements of the general insurance laws for mutual life in- 
surance companies. A plan of conversion shall be prepared in writ- 
ing by the board of directors setting forth in full the terms and 
conditions of conversion. The affirmative vote of two-thirds of all 
members of the supreme governing body at a regular or special 
meeting shall be necessary for the approval of such plan. No such 
conversion shall take effect unless and until approved by the Com- 
missioner of Insurance who may give such approval if the Commis- 
sioner finds that the proposed change is in conformity with the 
requirements of law and not prejudicial to the certificateholders of 
the society. (1987, c. 483, s. 2.) 


§ 58-340.16. Benefits. 


(a) A society may provide the following contractual benefits in 
any form: 

(1) Death benefits; 

(2) Endowment benefits; 

(3) Annuity benefits; 

(4) Temporary or permanent disability benefits; 

(5) Hospital, medical or nursing benefits; 

(6) Monument or tombstone benefits to the memory of de- 
ceased members; and 

(7) Such other benefits as authorized for life insurers and 
which are not inconsistent with this Article. 

(b) A society shall specify in its rules those persons who may be 
issued, or covered by, the contractual benefits in subsection (a), 
consistent with providing benefits to members and their depen- 
dents. A society may provide benefits on the lives of children under 
the minimum age for adult membership upon application of an 
adult person. (1987, c. 483, s. 2.) 


§ 58-340.17. Beneficiaries. 


(a) The owner of a benefit contract shall have the right at all 
times to change the beneficiary or beneficiaries in accordance with 
the laws or rules of the society unless the owner waives this right 
by specifically requesting in writing that the beneficiary designa- 
tion be irrevocable. A society may, through its laws or rules, limit 
the scope of beneficiary designations and shall provide that no revo- 
cable beneficiary shall have or obtain any vested interest in the 
proceeds of any certificate until the certificate has become due and 
payable in conformity with the provisions of the benefit contract. 

(b) A society may make provision for the payment of funeral 
benefits to the extent of such portion of any payment under a certif- 
icate as might reasonably appear to be due to any person equitably 
entitled thereto by reason of having incurred expense occasioned by 
the burial of the member. 

(c) If, at the death of any person insured under a benefit contract, 
there is no lawful beneficiary to whom the proceeds shall be pay- 
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able, the amount of such benefit, except to the extent that funeral 
benefits may be paid as hereinbefore provided, shall be payable to 
the personal representative of the deceased insured, provided that if 
the owner of the certificate is other than the insured, such proceeds 
shall be payable to such owner. (1987, c. 483, s. 2.) 


§ 58-340.18. Benefits not attachable. 


No money or other benefit, charity, relief or aid to be paid, pro- 
vided or rendered by any society, shall be liable to attachment, 
garnishment or other process, or to be seized, taken, appropriated 
or applied by any legal or equitable process or operation of law to 
pay any debt or liability of a member or beneficiary, or any other 
person who may have a right thereunder, either before or after 
payment by the society. (1987, c. 483, s. 2.) 


§ 58-340.19. The benefit contract. 


(a) Every society authorized to do business in this State shall 
issue to each owner of a benefit contract a certificate specifying the 
amount of benefits provided thereby. The certificate, together with 
any riders or endorsements attached thereto, the laws of the soci- 
ety, the application for membership, the application for insurance 
and declaration of insurability, if any, signed by the applicant, and 
all amendments to each thereof, shall constitute the benefit con- 
tract, as of the date of issuance, between the society and the owner, 
and the certificate shall so state. A copy of the application for insur- 
ance and declaration of insurability, if any, shall be endorsed upon 
or attached to the certificate. All statements on the application 
shall be representations and not warranties. Any waiver of this 
provision shall be void. 

(b) Any changes, additions or amendments to the laws of the 
society duly made or enacted subsequent to the issuance of the 
certificate, shall bind the owner and the beneficiaries, and shall 
govern and control the benefit contract in all respects the same as 
though such changes, additions or amendments had been made 
prior to and were in force at the time of the application for insur- 
ance, except that no change, addition or amendment shall destroy 
or diminish benefits which the society contracted to give the owner 
as of the date of issuance. ! 

(c) Any person upon whose life a benefit contract is issued prior 
to attaining the age of majority shall be bound by the terms of the 
application and certificate and by all the laws and rules of the 
society to the same extent as though the age of majority had been 
attained at the time of application. 

(d) A society shall provide in its laws that if its reserves as to all 
or any class of certificates become impaired its board of directors or 
corresponding body may require that there shall be paid by the 
owner to the society the amount of the owner’s equitable proportion 
of such deficiency as ascertained by its board, and that if the pay- 
ment is not made either (1) it shall stand as an indebtedness 
against the certificate and draw interest not to exceed the rate 
specified for certificate loans under the certificates; or (2) in lieu of 
or in combination with (1), the owner may accept a proportionate 
reduction in benefits under the certificate. The society may specify 
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the manner of the election and which alternative is to be presumed 
if no election is made. 

(e) Copies of any of the documents mentioned in this section, 
certified by the secretary or corresponding officer of the society, 
shall be received in evidence of the terms and conditions thereof. 

(f) No certificate shall be delivered or issued for delivery in this 
State unless a copy of the form has been filed with and approved by 
the Commissioner of Insurance in the manner provided for like 
policies issued by life insurers in this State. Every life, accident, 
health, or disability insurance certificate and every annuity certifi- 
cate issued on or after one year from the effective date of this Arti- 
cle shall meet the standard contract provision requirements not 
inconsistent with this Article for like policies issued by life insurers 
in this State, except that a society may provide for a grace period 
for payment of premiums of one full month in its certificates. The 
certificate shall also contain a provision stating the amount of pre- 
miums which are payable under the certificate and a provision 
reciting or setting forth the substance of any sections of the soci- 
ety’s laws or rules in force at the time of issuance of the certificate 
which, if violated, will result in the termination or reduction of 
benefits payable under the certificate. If the laws of the society 
provide for expulsion or suspension of a member, the certificate 
shall also contain a provision that any member so expelled or sus- 
pended, except for nonpayment of a premium or within the contest- 
able period for material misrepresentation in the application for 
membership or insurance, shall have the privilege of maintaining 
the certificate in force by continuing payment of the required pre- 
mium. 

(g) Benefit contracts issued on the lives of persons below the 
society’s minimum age for adult membership may provide for trans- 
fer of control of ownership to the insured at an age specified in the 
certificate. A society may require approval of an application for 
membership in order to effect this transfer, and may provide in all 
other respects for the regulation, government and control of such 
certificates and all rights, obligations and liabilities incident 
thereto and connected therewith. Ownership rights prior to such 
transfer shall be specified in the certificate. 

(h) A society may specify the terms and conditions on which ben- 
efit contracts may be assigned. (1983, c. 483, s. 2.) 


§ 58-340.20. Nonforfeiture benefits, cash surrender 
values, certificate loans and other op- 
tions. 


(a) For certificates issued prior to one year after January 1, 1988, 
the value of every paid-up nonforfeiture benefit and the amount of 
any cash surrender value, loan or other option granted shall comply 
wat tne provisions of law applicable immediately prior to January 

(b) For certificates issued on or after one year from January 1, 
1988 for which reserves are computed on the Commissioner’s 1941 
Standard Ordinary Mortality Table, the Commissioner’s 1941 Stan- 
dard Industrial Table or the Commissioner’s 1958 Standard Ordi- 
nary Mortality Table, or the Commissioner’s 1980 Standard Mor- 
tality Table, or any more recent table made applicable to life in- 
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surers, every paid-up nonforfeiture benefit and the amount of any 
cash surrender value, loan or other option granted shall not be less 
than the corresponding amount ascertained in accordance with the 
laws of this State applicable to life insurers issuing policies contain- 
ing like benefits based upon such tables. (1987, c. 483, s. 2.) 


§ 58-340.21. Investments. 


A society shall invest its funds only in such investments as are 
authorized by the laws of this State for the investment of assets of 
life insurers and subject to the limitations thereon. Any foreign or 
alien society permitted or seeking to do business in this State must 
comply in substance with the investment requirements and limita- 
tions imposed by G.S. 58-79 and applicable to life insurers; pro- 
vided, that any such society that invests its funds in accordance 
with the laws of the state, district, territory, country, or province in 
which it is incorporated, shall thereby be deemed to be in compli- 
ance with G.S. 58-79 for a period of two years from January 1, 1988. 
(1987, c. 488, s. 2.) 


§ 58-340.22. Funds. 


(a) All assets shall be held, invested and disbursed for the use 
and benefit of the society and no member or beneficiary shall have 
or acquire individual rights therein or become entitled to any ap- 
portionment on the surrender of any part thereof, except as pro- 
vided in the benefit contract. 

(b) A society may create, maintain, invest, disburse and apply 
any special fund or funds necessary to carry out any purpose per- 
mitted by the laws of such society. 

(c) A society may, pursuant to resolution of its supreme govern- 
ing body, establish and operate one or more separate accounts and 
issue contracts on a variable basis, subject to the provisions of law 
regulating life insurers establishing such accounts and issuing such 
contracts. To the extent the society deems it necessary in order to 
comply with any applicable federal or State laws, or any rules is- 
sued thereunder, the society may adopt special procedures for the 
conduct of the business and affairs of a separate account, may, for 
persons having beneficial interests therein, provide special voting 
and other rights, including without limitation special rights and 
procedures relating to investment policy, investment advisory ser- 
vices, selection of certified public accountants, and selection of a 
committee to manage the business and affairs of the account, and 
may issue contracts on a variable basis to which G.S. 58-340.19(b) 
and G.S. 58-340.19(d) shall not apply. (1987, c. 483, s. 2.) 


§ 58-340.23. Exemptions. 


Except as herein provided, societies shall be governed by this 
Article and shall be exempt from all other provisions of the general 
insurance laws of this State unless they be expressly designated 
therein, or unless it is specifically made applicable by this Article. 
(1987, c. 483, s. 2.) 


229 


§58-340.24 1988 CUMULATIVE SUPPLEMENT §58-340.26 


§ 58-340.24. Taxation. 


Every society organized or licensed under this Article is hereby 
declared to be a charitable and benevolent institution, and all of its 
funds shall be exempt from all and every State, county, district, 
municipal and school tax other than taxes on real estate not occu- 
pied by such society in carrying on its business. (1987, c. 483, s. 2.) 


§ 58-340.25. Valuation. 


(a) Standards of valuation for certificates issued prior to one year 
after the effective date of this Article shall be those provided by the 
laws applicable immediately prior to January 1, 1988. 

(b) The minimum standards of valuation for certificates issued 
on or after one year from January 1, 1988 shall be based on the 
following tables: 

(1) For certificates of life insurance — the Commissioner’s 
1941 Standard Ordinary Mortality Table, the Commis- 
sioner’s 1941 Standard Industrial Mortality Table, the 
Commissioner’s 1958 Standard Ordinary Mortality Table, 
the Commissioner’s 1980 Standard Ordinary Mortality Ta- 
ble or any more recent table made applicable to life in- 
surers; 

(2) For annuity and pure endowment certificates, for total and 
permanent disability benefits, for accidental death benefits 
and for non-cancellable accident and health benefits — 
ane tables as are authorized for use by life insurers in this 

tate. 
All of the above shall be under valuation methods and standards 
(including interest assumptions) in accordance with the laws of this 
nls applicable to life insurers issuing policies containing like ben- 
efits. 

(c) The Commissioner of Insurance may, in his or her discretion, 
accept other standards for valuation if the Commissioner finds that 
the reserves produced thereby will not be less in the aggregate than 
reserves computed in accordance with the minimum valuation 
standard herein prescribed. The Commissioner of Insurance may, 
in his or her discretion, vary the standards of mortality applicable 
to all benefit contracts on substandard lives or other extra hazard- 
ous lives by any society authorized to do business in this State. 

(d) Any society, with the consent of the Commissioner of Insur- 
ance of the state of domicile of the society and under such condi- 
tions, if any, which the Commissioner may impose, may establish 
and maintain reserves on its certificates in excess of the reserves 
required thereunder, but the contractual rights of any benefit mem- 
ber shall not be affected thereby. (1987, c. 483, s. 2.) 


§ 58-340.26. Reports. 


Reports shall be filed in accordance with the provisions of this 
section. 

(a) Every society transacting business in this State shall annu- 
ally, on or before the first day of March, unless for cause 
shown such time has been extended by the Commissioner 
of Insurance, file with the Commissioner of Insurance a 
true statement of its financial condition, transactions and 
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affairs for the preceding calendar year and pay the fee 
specified in G.S. 58-63 for filing same. The statement shall 
be in general form and context as approved by the Na- 
tional Association of Insurance Commissioners for frater- 
nal benefit societies and as supplemented by additional 
information required by the Commissioner of Insurance. 

(b) As part of the annual statement herein required, each soci- 
ety shall, on or before the first day of March, file with the 
Commissioner of Insurance a valuation of its certificates in 
force on December 31st last preceding, provided the Com- 
missioner of Insurance may, in his or her discretion for 
cause shown, extend the time for filing such valuation for 
not more than two calendar months. Such valuation shall 
be done in accordance with the standards specified in G.S. 
58-340.25. Such valuation and underlying data shall be 
certified by a qualified actuary or, at the expense of the 
society, verified by the actuary of the Department of Insur- 
ance of the state of domicile of the society. 

(c) A society neglecting to file the annual statement in the 
form and within the time provided by this section shall 
forfeit one hundred dollars ($100.00) for each day during 
which such neglect continues, and, upon notice by the 
Commissioner of Insurance to that effect, its authority to 
do business in this State shall cease while such default 
continues. (1987, c. 483, s. 2.) 


§ 58-340.27. Annual license. 


Societies which are now authorized to transact business in this 
State may continue such business until the 30th day of June next 
succeeding January 1, 1988. The authority of such societies and all 
societies hereafter licensed, may thereafter be renewed annually, 
but in all cases to terminate on the 30th day of the succeeding June. 
However, a license so issued shall continue in full force and effect 
until the new license be issued or specifically refused. For each such 
license or renewal the society shall pay the Commissioner of Insur- 
ance the fee specified in G.S. 58-63. A duly certified copy or dupli- 
cate of such license shall be prima facie evidence that the licensee is 
a fraternal benefit society within the meaning of this Chapter. 
(1987, c. 483, s. 2.) 


§ 58-340.28. Examination of societies; no adverse 
publications. 


(a) The Commissioner of Insurance, or any person he or she may 
appoint, may examine any domestic, foreign or alien society trans- 
acting or applying for admission to transact business in this State 
in the same manner as authorized for examination of domestic, 
foreign or alien insurers. Requirements of notice and an opportu- 
nity to respond before findings are made public as provided in the 
laws regulating insurers shall also be applicable to the examination 
of societies. 

(b) The expense of each examination and of each valuation, in- 
cluding compensation and actual expense of examiners, shall be 
paid by the society examined or whose certificates are valued, upon 
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statements furnished by the Commissioner of Insurance. (1987, c. 
483, s. 2.) 


§ 58-340.29. Foreign or alien society — Admission. 


No foreign or alien society shall transact business in this State 
without a license issued by the Commissioner of Insurance. Any 
such society desiring admission to this State shall comply substan- 
tially with the requirements and limitations of this Article applica- 
ble to domestic societies. Any such society may be licensed to trans- 
act business in this State upon filing with the Commissioner of 
Insurance: 

(a) A duly certified copy of its Articles of Incorporation; 

(b) A copy of its bylaws, certified by its secretary or corre- 
sponding officer; 

(c) A power of attorney to the Commissioner of Insurance as 
prescribed in Section 35 [G.S. 58-340.35]; 

(d) A statement of its business under oath of its president and 
secretary or corresponding officers in a form prescribed by 
the Commissioner of Insurance, duly verified by an exami- 
nation made by the supervising insurance official of its 
home state or other state, territory, province or country, 
satisfactory to the Commissioner of Insurance of this State; 

(e) Certification from the proper official of its home state, terri- 
tory, province or country that the society is legally incorpo- 
rated and licensed to transact business therein; 

(f) Copies of its certificate forms; and 

(g) Such other information as the Commissioner of Insurance 
may deem necessary; and upon a showing that its assets 
are invested in accordance with the provisions of this 
Chapter. (1987, c. 483, s. 2.) 


§ 58-340.30. Injunction — Liquidation — Receiver- 
ship of domestic society. 


(a) When the Commissioner of Insurance upon investigation 
finds that a domestic society: 
(1) Has exceeded its powers; 
(2) Has failed to comply with any provision of this Article; 
(3) Is not fulfilling its contracts in good faith; 
(4) Has a membership of less than 400 after an existence of one 
year or more; or 
(5) Is conducting business fraudulently or in a manner hazard- 
ous to its members, creditors, the public or the business; 
the Commissioner shall notify the society of such deficiency or defi- 
ciencies and state in writing the reasons for his or her dissatisfac- 
tion. The Commissioner shall at once issue a written notice to the 
society requiring that the deficiency or deficiencies which exist are 
corrected. After such notice the society shall have a 30 day period in 
which to comply with the Commissioner’s request for correction, 
and if the society fails to comply the Commissioner shall notify the 
society of such findings of noncompliance and require the society to 
show cause on a date named why it should not be enjoined from 
carrying on any business until the violation complained of shall 
have been corrected, or why an action under Article 41 of Chapter 1 
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of the General Statutes (quo warranto) should not be commenced 
against the society. 

(b) If on such date the society does not present good and sufficient 
reasons why it should not be so enjoined or why such action should 
not be commenced, the Commissioner of Insurance may present the 
facts relating thereto to the Attorney General who shall, if he or 
she deems the circumstances warrant, commence an action to en- 
join the society from transacting business or under Article 41 of 
Chapter 1 of the General Statutes (quo warranto). 

(c) The court shall thereupon notify the officers of the society of a 
hearing. If after a full hearing it appears that the society should be 
so enjoined or liquidated or a receiver appointed, the court shall 
enter the necessary order. No society so enjoined shall have the 
authority to do business until: 

(1) The Commissioner of Insurance finds that the violation 
complained of has been corrected; 

(2) The costs of such action shall have been paid by the society 
if the court finds that the society was in default as charged; 

(3) The court has dissolved its injunction; and 

(4) The Commissioner of Insurance has reinstated the certifi- 
cate of authority. 

(d) If the court orders the society liquidated, it shall be enjoined 
from carrying on any further business, whereupon the receiver of 
the society shall proceed at once to take possession of the books, 
papers, money and other assets of the society and, under the direc- 
tion of the court, proceed forthwith to close the affairs of the society 
and to distribute its funds to those entitled thereto. 

(e) No action under this section shall be recognized in any court 
of this State unless brought by the Attorney General upon request 
of the Commissioner of Insurance. Whenever a receiver is to be 
appointed for a domestic society, the court shall appoint the Com- 
missioner of Insurance as such receiver. 

(f) The provisions of this section relating to hearing by the Com- 
missioner of Insurance, action by the Attorney General at the re- 
quest of the Commissioner of Insurance, hearing by the court, in- 
junction and receivership shall be applicable to a society which 
shall voluntarily determine to discontinue business. (1987, c. 483, s. 
2.) 


§ 58-340.31. Suspension, revocation or refusal of li- 
cense of foreign or alien society. 


(a) When the Commissioner of Insurance upon investigation 
finds that a foreign or alien society transacting or applying to 
transact business in this State: 

(1) Has exceeded its powers; 
(2) Has failed to comply with any of the provisions of this Arti- 


cle; 

(3) Is not fulfilling its contracts in good faith; or 

(4) Is conducting its business fraudulently or in a manner haz- 

ardous to its members or creditors or the public; 

the Commissioner shall notify the society of such deficiency or defi- 
ciencies and state in writing the reasons for his or her dissatisfac- 
tion. The Commissioner shall at once issue a written notice to the 
society requiring that the deficiency or deficiencies which exist are 
corrected. After such notice the society shall have a 30 day period in 
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which to comply with the Commissioner’s request for correction, 
and if the society fails to comply the Commissioner shall notify the 
society of such findings of noncompliance and require the society to 
show cause on a date named why its license should not be sus- 
pended, revoked or refused. If on such date the society does not 
present good and sufficient reason why its authority to do business 
in this State should not be suspended, revoked or refused, the Com- 
missioner may suspend or refuse the license of the society to do 
business in this State until satisfactory evidence is furnished to the 
Commissioner that such suspension or refusal should be withdrawn 
or the Commissioner may revoke the authority of the society to do 
business in this State. 

(b) Nothing contained in this section shall be taken or construed 
as preventing any such society from continuing in good faith all 
contracts made in this State during the time such society was 
legally authorized to transact business herein. (1987, c. 483, s. 2.) 


§ 58-340.32. Injunction. 


No application or petition for injunction against any domestic, 
foreign or alien society, or lodge thereof, shall be recognized in any 
court of this State unless made by the Attorney General upon re- 
quest of the Commissioner of Insurance. (1987, c. 483, s. 2.) 


§ 58-340.33. Licensing of agents. 


(a) Agents of societies shall be licensed in accordance with the 
provisions of the general insurance laws regulating the licensing, 
revocation, suspension or termination of license of resident and 
nonresident agents; provided that agents licensed pursuant to for- 
mer G.S. 58-268 as of July 1, 1977, shall be exempt from examina- 
tion. 

(b) No examination or license shall be required of any regular 
salaried officer, employee or member of a licensed society who de- 
votes substantially all of his or her services to activities other than 
the solicitation of fraternal insurance contracts from the public, and 
who receives for the solicitation of such contracts no commission or 
other compensation directly dependent upon the amount of busi- 
ness obtained. (1987, c. 483, s. 2.) 


§ 58-340.34. Unfair methods of competition and 
unfair and deceptive acts and prac- 
tices. 


Every society authorized to do business in this State shall be 
subject to the provisions of Article 3A of this Chapter relating to 
unfair methods of competition and unfair or deceptive acts or prac- 
tices; provided, however, that nothing in such provisions shall be 
construed as applying to or affecting the right of any society to 
determine its eligibility requirements for membership, or be con- 
strued as applying to or affecting the offering of benefits exclusively 
to members or persons eligible for membership in the society by a 
subsidiary corporation or affiliated organization of the society. 
(1987; *c. '483 5% s2 2.) 
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§ 58-340.35. Service of process. 


(a) Every society authorized to do business in this State shall 
appoint in writing the Commissioner of Insurance and each succes- 
sor in office to be its true and lawful attorney upon whom all lawful 
process in any action or proceeding against it shall be served, and 
shall agree in such writing that any lawful process against it which 
is served on said attorney shall be of the same legal force and 
validity as if served upon the society, and that the authority shall 
continue in force so long as any liability remains outstanding in 
this State. Copies of such appointment, certified by said Commis- 
sioner of Insurance, shall be deemed sufficient evidence thereof and 
shall be admitted in evidence with the same force and effect as the 
original thereof might be admitted. 

(b) Service shall only be made upon the Commissioner of Insur- 
ance, or if absent, upon the person in charge of the Commissioner’s 
office. It shall be made in duplicate and shall constitute sufficient 
service upon the society. When legal process against a society is 
served upon the Commissioner of Insurance, the Commissioner 
shall forthwith forward one of the duplicate copies by registered 
mail, prepaid, directed to the secretary or corresponding officer. No 
such service shall require a society to file its answer, pleading or 
defense in less than 30 days from the date of mailing the copy of the 
service to a society. Legal process shall not be served upon a society 
except in the manner herein provided. At the time of serving any 
process upon the Commissioner of Insurance, the plaintiff or com- 
plainant in the action shall pay to the Commissioner of Insurance a 
fee of five dollars ($5.00). (1987, c. 483, s. 2.) 


§ 58-340.36. Review. 


All decisions and findings of the Commissioner of Insurance 
made under the provisions of this Article shall be subject to review 
under the Administrative Procedure Act. (1987, c. 483, s. 2.) 


§ 58-340.37. Penalties. 


(a) Any person, officer, member, or examining physician of any 
society authorized to do business under this Article who shall 
knowingly or willfully make any false or fraudulent statement or 
representation in or with reference to any application for member- 
ship, or for the purpose of obtaining money from or benefit in any 
society transacting business under this Article, shall be guilty of a 
misdemeanor, and upon conviction thereof shall be punished by a 
fine of not less than one thousand dollars ($1,000) nor more than 
five thousand dollars ($5,000), or imprisoned for not less than 30 
days nor more than one year, or both, in the discretion of the court. 

(b) Any person who shall solicit membership for, or in any man- 
ner assist in procuring membership in any fraternal benefit society 
not licensed to do business in this State, or who shall solicit mem- 
bership for, or in any manner assist in procuring membership in 
any such society not authorized as herein provided to do business as 
herein defined in this State, shall be guilty of a misdemeanor and 
upon conviction thereof shall be punished by a fine of not less than 
ae thousand dollars ($1,000) nor more than five thousand dollars 
($5,000). 
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(c) Any society, or any officer, agent, or employee thereof, ne- 
glecting or refusing to comply with, or violating, any of the provi- 
sions of this Article, the penalty for which neglect, refusal, or viola- 
tion is not specified in this section, shall be guilty of a misde- 
meanor, and upon conviction shall be punished by a fine not to 
exceed five thousand dollars ($5,000). 

(d) Any person violating the provisions of G.S. 58-340.14 shall be 
guilty of a felony, and upon conviction shall be liable to a fine of not 
more than fifteen thousand dollars ($15,000), or to imprisonment 
for not more than five years, or to both fine and imprisonment. 
(1987, c. 483, s. 2.) 


§ 58-340.38. Exemption of certain societies. 


(a) Nothing contained in this Article shall be so construed as to 
affect or apply to: 

(1) Grand or subordinate lodges of societies, orders or associa- 
tions now doing business in this State which provide bene- 
fits exclusively through local or subordinate lodges; 

(2) Orders, societies or associations which admit to member- 
ship only persons engaged in one [or] more crafts or haz- 
ardous occupations, in the same or similar lines of busi- 
ness, insuring only their own members and their families, 
and the ladies’ societies or ladies’ auxiliaries to such or- 
ders, societies or associations; 

(3) Domestic societies which limit their membership to em- 
ployees of a particular city or town, designated firm, busi- 
ness house or corporation which provide for a death benefit 
of not more than four hundred dollars ($400.00) or disabil- 
ity benefits of not more than three hundred fifty dollars 
($350.00) to any person in any one year, or both; or 

(4) Domestic societies or associations of a purely religious, 
charitable or benevolent description, which provide for a 
death benefit of not more than four hundred dollars 
($400.00) or for disability benefits of not more than three 
hundred fifty dollars ($350.00) to any one person in any 
one year, or both. 

(b) Any such society or association described in subsections (a)(3) 
or (a)(4) supra which provides for death or disability benefits for 
which benefit certificates are issued, and any such society or associ- 
ation included in subsection (a)(4) which has more than 1000 mem- 
bers, shall not be exempted from the provisions of this Article but 
shall comply with all requirements thereof. 

(c) No society which, by the provisions of this section, is exempt 
from the requirements of this Article, except any society described 
in subsection (a)(2) supra, shall give or allow, or promise to give or 
allow to any person any compensation for procuring new members. 

(d) Every society which provides for benefits in case of death or 
disability resulting solely from accident, and which does not obli- 
gate itself to pay natural death or sick benefits shall have all of the 
privileges and be subject to all the applicable provisions and regula- 
tions of this Article except that the provisions thereof relating to 
medical examination, valuations of benefit certificates, and incon- 
testability, shall not apply to such society. 

(e) The Commissioner of Insurance may require from any society 
or association, by examination or othewise, such information as will 
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enable the Commissioner to determine whether such society or as- 
sociation is exempt from the provisions of this Article. 

(f) Societies, exempted under the provisions of this section, shall 
also be exempt from all other provisions of the general insurance 
laws of this State. (1987, c. 483, s. 2.) 


§ 58-340.39. Severability. 


If any provision of this Article or the application of such provision 
to any circumstance is held invalid, the remainder of the Article or 
the application of the provision to other circumstances, shall not be 
affected thereby. (1987, c. 483, s. 2.) 


§§ 58-340.40 to 58-340.50: Reserved for future codification 


purposes. 


ARTICLE 31B. 


Fraternal Orders. 


§ 58-340.51. General insurance law not applicable. 


Nothing in the general insurance laws, except such as apply to 
fraternal orders shall be construed to extend to benevolent associa- 
tions incorporated under the laws of this State that only levy an 
assessment on the members to create a fund to pay the family of a 
deceased member and make no profit therefrom, and do not solicit 
business through agents. (1987, c. 483, s. 2.) 


Editor’s Note. — Session Laws 1987, 
c. 483, s. 3 makes this Article effective 
January 1, 1988. 


§ 58-340.52. Fraternal orders defined. 


Every incorporated association, order, or society doing business 
in this State on the lodge system, with ritualistic form of work and 
representative form of government, for the purpose of making pro- 
vision for the payment of benefits of three hundred dollars 
($300.00) or less in case of death, sickness, temporary or permanent 
physical disability, either as the result of disease, accident, or old 
age, formed and organized for the sole benefit of its members and 
their beneficiaries, and not for profit, is hereby declared to be a 
“fraternal order”. Societies and orders which do not make insurance 
contracts or collect dues or assessments therefor, but simply pay 
burial or other benefits out of the treasury of their orders, and use 
their funds for the purpose of building homes or asylums for the 
purpose of caring for and educating orphan children and aged and 
infirm people in this State, shall not be considered as “fraternal 
orders”; and such order or association paying death or disability 
benefits may also create, maintain, apply, or disburse among its 
membership a reserve or emergency fund as may be provided in its 
constitution or bylaws; but no profit or gain may be added to the 
payments made by a member. (1987, c. 483, s. 2.) 
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§ 58-340.53. Funds derived from assessments and 
dues. 


The fund from which the payment of benefits, as provided for in 
G.S. 58-340.52, shall be made, and the fund from which the ex- 
penses of such association, order or society shall be defrayed, shall 
be derived from assessments or dues collected from its members. 
Such societies or associations shall be governed by the laws of the 
State governing fraternal orders or societies, and are exempt from 
the provisions of all general insurance laws of this State, and no 
law hereafter passed shall apply to such orders or societies unless 
fraternal orders or societies are designated therein. (1987, c. 483, s. 
2.) 


§ 58-340.54. Appointment of member as receiver or 
collector; appointee as agent for order 
or society; rights of members. 


Assessments and dues referred to in G.S. 58-340.52 and G:S. 
58-340.53 may be collected, receipted, and remitted by a member or 
officer of any local or subordinate lodge of any fraternal order or 
society when so appointed or designated by any grand, district, or 
subordinate lodge or officer, deputy, or representative of the same, 
there being no regular licensed agent or deputy of said grand lodge 
charged with said duties; but any person so collecting said dues or 
assessments shall be the agent or representative of such fraternal 
order or society, or any department thereof, and shall bind them by 
their acts in collecting and remitting said amounts so collected. 
Under no circumstances, regardless of any agreement, bylaws, con- 
tract, or notice, shall said officer or collector be the agent or repre- 
sentative of the individual member from whom any such collection 
is made; nor shall said member be responsible for the failure of such 
officer or collector to safely keep, handle, or remit said dues or 
assessments so collected, in accordance with the rules, regulations, 
or bylaws of said order or society; nor shall said member, regardless 
of any rules, regulations, or bylaws to the contrary, forfeit any 
rights under his certificate of membership in said fraternal order or 
society by reason of any default or misconduct of any said officer or 
member so acting. (1987, c. 483, s. 2.) 


§ 58-340.55. Meetings of governing body; principal 
office. 


Any such order or society incorporated and organized under the 
laws of this State may provide for the meeting of its supreme legis- 
lative or governing body in any other state, province, or territory 
wherein such order or society has subordinate lodges, and all busi- 
ness transacted at such meetings is as valid in all respects as if the 
meetings were held in this State; but the principal business office of 
auc see or society shall always be kept in this State. (1987, c. 

pe eat 
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§ 58-340.56. Conditions precedent to doing busi- 
ness. 


Any such fraternal order, society, or association as defined by 
this Article, chartered and organized in this State or organized and 
doing business under the laws of any other state, district, province, 
or territory, having the qualifications required of domestic societies 
of like character, upon satisfying the Commissioner of Insurance 
that its business is proper and legitimate and so conducted, may be . 
admitted to transact business in this State upon the same condi- 
tions as are prescribed by this Chapter for admitting and authoriz- 
ing foreign insurance companies to do business in this State, except 
that such fraternal orders shall not be required to have the capital 
required of such insurance companies. Organizers or agents shall 
be licensed without requiring an examination; provided, organizers 
or agents who are engaged in or intend to engage in the sale of 
individual policies of life insurance shall take the examination re- 
quired of life insurance agents. Those organizers or agents licensed 
for the sale of insurance pursuant to former G.S. 58-268 as of July 
1, 1977, shall be exempt from examination. (1987, c. 483, s. 2.) 


§ 58-340.57. Certain lodge systems exempt. 


The following beneficial orders or societies shall be exempt from 
the requirements of this Article, and shall not be required to pay 
any license tax or fees nor make any report to the Commissioner of 
Insurance, unless the assessments collected for death benefits by 
the supreme lodge amount to at least three hundred dollars 
($300.00) in one year: Beneficial fraternal orders, or societies incor- 
porated under the laws of this State, which are conducted under the 
lodge system which have the supreme lodge or governing body lo- 
cated in this State, and which are so organized that the member- 
ship consists of members of subordinate lodges; that the subordi- 
nate lodges accept for membership only residents of the county in 
which such subordinate lodge is located; that each subordinate 
lodge issues certificates, makes assessments, and collects a fund to 

ay benefits to the widows and orphans of its own deceased mem- 
ats and their families, each lodge independently of the others, for 
itself and independently of the supreme lodge; that each lodge con- 
trols the fund for this purpose; that in addition to the benefits paid 
by each subordinate lodge to its own members, the supreme lodge 
provides for an additional benefit for such of the members of the 
subordinate lodges as are qualified, at the option of the subordinate 
lodge members; that such organization is not conducted for profit, 
a9 no capital stock, and has been in operation for 10 years in this 

tate. 

The Commissioner of Insurance may require the chief or presid- 
ing officer, or the secretary, to file annually an affidavit that such 
organization is entitled to this exemption. (1987, c. 483, s. 2.) 
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§ 58-340.58. Insurance on children. 


Any fraternal order or society authorized pursuant to this Article 
to do business in this State and operating on the lodge plan may 
provide in its constitution and bylaws, in addition to other benefits 
provided for therein, for the payment of death or annuity benefits 
upon the lives of children between the ages of one and 16 years at 
next birthday, for whose support and maintenance a member of 
such order or society is responsible. The order or society may at its 
option organize and operate branches for such children and mem- 
bership in local lodges, and initiation therein shall not be required 
of such children, nor shall they have any voice in the management 
of the order or society. The total benefits payable as above provided 
shall in no case exceed the following amounts at ages at next birth- 
day at time of death, respectively, as follows: one year, twenty dol- 
lars ($20.00); two years, fifty dollars ($50.00); three years, seventy- 
five dollars ($75.00); four years, one hundred dollars ($100.00); five 
years, one hundred twenty-five dollars ($125.00); six years, one 
hundred fifty dollars ($150.00); seven years, two hundred dollars 
($200.00); eight years, two hundred fifty dollars ($250.00); nine 
years, three hundred dollars ($300.00); 10 years, four hundred dol- 
lars ($400.00); 11 years, five hundred dollars ($500.00); 12 years, 
six hundred dollars ($600.00); 13 years, seven hundred dollars 
($700.00); 14 years, eight hundred dollars ($800.00); 15 years, nine 
hundred dollars ($900.00); 16 years, one thousand dollars ($1,000). 
(1987, c. 483, s. 2.) 


§ 58-340.59. Medical examination; certificates and 
contributions. 


No benefit certificate as to any child shall take effect until after 
medical examination or inspection by a licensed medical practi- 
tioner, in accordance with the laws of the order or society, nor shall 
any such benefit certificate be issued unless the order or society 
shall simultaneously put in force at least 500 such certificates, on 
each of which at least one assessment has been paid, nor where the 
number of lives represented by such certificate falls below 500. The 
death benefit contributions to be made upon such certificate shall 
be based upon the “Standard Mortality Table” or the “English Life 
Table Number Six,” and a rate of interest not greater than four 
percent (4%) per annum, upon a higher standard or upon such mor- 
tality, morbidity, and interest standards permitted by the laws of 
this State for use by life insurance companies; but contributions 
may be waived or returns may be made from any surplus held in 
excess of reserve and other liabilities, as provided in the bylaws; 
and extra contributions shall be made if the reserves hereafter pro- 
vided for become impaired. (1987, c. 483, s. 2.) 
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§ 58-340.60. Reserve fund; exchange of certificates. 


Any order or society entering into such insurance agreements 
shall maintain on all such contracts the reserve required by the 
standard of mortality and interest adopted by the order or society 
for computing contributions as provided in G.S. 58-340.58, and the 
funds representing the benefit contributions and all accretions 
thereon shall be kept as separate and distinct funds, independent of 
the other funds of the order or society, and shall not be liable for nor | 
used for the payment of the debts and obligations of the order or 
society other than the benefits herein authorized. An order or soci- 
ety may provide that when a child reaches the minimum age for 
initiation into membership in such order or society, any benefit 
certificate issued hereunder may be surrendered for cancellation 
and exchanged for any other form of certificate issued by the order 
or society: Provided, that such surrender will not reduce the num- 
ber of lives insured below 500; and upon the issuance of such new 
certificate any reserve upon the original certificate herein provided 
for shall be transferred to the credit of the new certificate. Neither 
the person who originally made application for benefits on account 
of such child, nor the beneficiary named in such original certificate, 
nor the person who paid the contributions, shall have any vested 
right in such new certificate, the free nomination of a beneficiary 
under the new certificate being left to the child so admitted to 
benefit membership. (1987, c. 483, s. 2.) 


§ 58-340.61. Separation of funds. 


An entirely separate financial statement of the business transac- 
tions and of assets and liabilities arising therefrom shall be made in 
its annual report to the Commissioner of Insurance by an order or 
society availing itself of the provisions hereof. The separation of 
assets, funds, and liabilities required hereby shall not be termi- 
nated, rescinded, or modified, nor shall the funds be diverted for 
any use other than as specified in the preceding section, as long as 
any certificates issued hereunder remain in force, and this require- 
ment shall be recognized and enforced in any liquidation, reinsur- 
ance, merger, or other change in the condition or the status of the 
order or society. (1987, c. 483, s. 2.) 


§ 58-340.62. Payments to expense or general fund. 


Any order or society shall have the right to provide in its laws 
and the certificate issued hereunder for specified payments on ac- 
count of the expense or general fund, which payments shall or shall 
not be mingled with the general fund of the order or society, as its 
constitution and bylaws may provide. (1987, c. 483, s. 2.) 
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§ 58-340.63. Continuation of certificates. 


In the event of the termination of membership in the order or 
society by the person responsible for the support of any child on 
whose account a certificate may have been issued as provided here- 
in, the certificate may be continued for the benefit of the estate of 
the child, provided the contributions are continued, or for the bene- 
fit of any other person responsible for the support and maintenance 
of such child who shall assume the payment of the required contri- 
butions. (1987, c. 483, s. 2.) 


§ 58-340.64. Appointment of trustees to hold prop- 
erty. 


The lodges of Masons, Odd Fellows, Knights of Pythias, camps of 
Woodmen of the World, councils of the Junior Order of United 
American Mechanics, orders of the Elks, Young Men’s Christian 
Associations, Young Women’s Christian Associations and other be- 
nevolent or fraternal orders and societies may appoint from time to 
time suitable persons trustees of their bodies or societies, in such 
manner as they deem proper, which trustees, and their successors, 
shall have power to receive, purchase, take, and hold property, real 
and personal, in trust for such society or body. The trustees shall 
have power, when instructed so to do by resolution adopted by the 
order, society or body which they represent, to mortgage or sell and 
convey in fee simple any real or personal property owned by the 
order, society or body; and the conveyances so made by the trustees 
shall be effective to pass the property in fee simple to the purchaser 
or to the mortgagee or trustee for the purposes in such conveyance 
or mortgage expressed. If there shall be no trustee, then any real or 
personal property which could be held by such trustees shall vest in 
and be held by such charitable, benevolent, religious, or fraternal 
ome oy societies, respectively, according to such intent. (1987, c. 

See, 


§ 58-340.65. Unauthorized wearing of badges, etc. 


Any person who fraudulently and willfully wears the badge or 
button of any fraternal organization or society, either in the identi- 
cal form or in such near resemblance thereto as to be a colorable 
imitation thereof, or who fraudulently and willfully uses the name 
of any such order, society or organization, the titles of its officers, or 
its insignia, ritual, or ceremonies, unless entitled to wear or use the 
same under the constitution and bylaws, rules and regulations of 
such fraternal organization, society, or order, shall be deemed 
guilty of a misdemeanor, and shall upon conviction, be punished by 
a fine of not more than five hundred dollars ($500.00) or imprison- 
ment for not more than 30 days, in the discretion of the court. 
(L981. 6o483. 6:22.) 
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§§ 58-340.66 to 58-340.70: Reserved for future codification 


purposes. 


ARTICLE 31C. 


Hull Insurance, and Protection and 
Indemnity Clubs. 


§ 58-340.71. Short title. 


This Article may be cited as the “Commercial Fishermen’s Hull 
Insurance, and Protection and Indemnity Club Act”. (1987, c. 330, 
s. l 


Editor’s Note. — Session Laws 1987, upon ratification. The act was ratified 
c. 330, s. 2 makes this Article effective June 10, 1987. 


§ 58-340.72. Definitions. 


For purposes of this Article: 
(1) “Association” means a trade or professional association 
that has been in existence for at least five years, and has 
adopted a written constitution, and a written set of bylaws, 
and was created for purposes other than for participating 
in a club. 
(2) “Club” means a commercial fishermen’s hull insurance and 
protection and indemnity club created under this Article. 
(3) “Commercial fisherman” means any individual, corpora- 
tion, or other business entity whose earned income is at 
least fifty percent (50%) derived from taking and selling 
food resources living in any ocean, bay, river, gulf, estuary, 
tidal wetlands, spoil area, estuation exit or entrance, or 
any other body of water or tidal wetlands from which a 
commercial harvest of fish may be taken. 
(4) “Hull Insurance and Protection and Indemnity” means: 
a. Insurance against loss or damage to a vessel’s hull, life- 
boats, rafts, and other operating equipment of the ves- 
sel other than its electrical machinery; and 

b. Insurance against loss of life, personal injury, or illness 
to the master, the crew, and other third parties, and 
against damage to any other vessel or property, such 
as cargo, for which the insured is legally liable. (1987, 
ec. 330,;8. iL.) 


§ 58-340.73. Commercial Fishermen Hull Insur- 
ance, and Protection and Indemnity 
Clubs authorized. 


In addition to other authority granted under this Chapter, ten or 
more commercial fishermen who are members of an association 
may enter into contracts or agreements under this Article for the 
joint protection and retention of their risk for Hull Insurance, and 
Protection and Indemnity, and for the payment of losses or claims 
made against any member. Any group of commercial fishermen 
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intending to organize and operate a Club under this Article shall 
give the Commissioner 30 days’ advance written notification of its 
intention in a form prescribed by the Commissioner. (1987, c. 330, s. 
1.) 


§ 58-340.74. Board of trustees. 


(a) A Club shall be operated by a board of trustees. Each trustee 
shall also be a member of an association. The trustees shall be 
selected by the Club members under the rules of organization of the 
Club. The board of trustees shall: 

(1) Establish the terms and conditions of hull insurance and 
protection and indemnity coverage within the Club, in- 
cluding underwriting and exclusions of coverage; 

(2) Ensure that all valid claims are paid promptly; 

(3) Take all necessary precautions to safeguard the assets of 
the Club; 

(4) Maintain minutes of its meeting and make those minutes 
available to the Commissioner; 

(5) Designate an administrator to carry out the policies estab- 
lished by the trustees; and 

(6) Establish guidelines for membership in the Club. 

(b) The board of trustees shall not: 

(1) Extend credit to an individual member for payment of a 
premium, except under a payment plan approved by the 
Commissioner; or 

(2) Borrow money from the Club, or in the name of the Club, 
except in the ordinary course of business. 

Whenever the board of trustees borrow money from the Club as 
authorized by this subdivision it shall first advise the Commis- 
sioner of the nature and purpose of the loan, and shall obtain his 
prior approval of such loan. (1987, c. 330, s. 1.) 


§ 58-340.75. Mutual agreement for indemnification. 


(a) An agreement made under this Article shall contain provi- 
sions for: 

(1) A system or program of loss control; 

(2) The termination of membership; 

(3) The payment by the Club of all claims for which a member 
incurred liability during the period of his membership; 

(4) The non-payment of claims where a member has individu- 
ally retained the risk, or where the risk is not specifically 
covered, or where the amount of the claim exceeds the 
coverage provided by the Club; 

(5) The assessment of members; 

(6) The payment of contributions from members to satisfy defi- 
ciencies; 

(7) The maintenance of claim reserves equal to known in- 
curred losses and loss adjustment expenses and to an esti- 
mate of incurred but not reported losses; and 

(8) Final accounting and settlement of the obligations or re- 
funds to a terminating member when all incurred claims 
are settled. 

(b) The agreement required by this section may also include pro- 
visions authorizing the Club to: 
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(1) To establish offices where necessary in this State, and em- 
ploy necessary staff to carry out its purposes; 

(2) Retain legal counsel, actuaries, claims adjusters, auditors, 
engineers, private consultants, and advisors, and other 
persons as the board of trustees or the administrator deem 
to be necessary; 

(3) Amend or repeal its bylaws; 

(4) Purchase, lease, or rent real and personal property as it. 
deems necessary; and 

(5) Enter into agreements with financial institutions that per- 
mit it to issue checks or other negotiable instruments in its 
own name. (1987, c. 330, s. 1.) 


§ 58-340.76. Termination of Club membership; no- 
tice. 


If a member fails to pay his contributions calls, or assessment, or 
other property required by the board of trustees as authorized by 
this Article, he shall not be entitled to any hull insurance and 
protection and indemnity coverage under this Article, and the Club 
may terminate his membership upon giving the member at least 10 
days’ notice. The Club may terminate a membership for any other 
reason upon giving the member at least 90 days’ written notice of 
the termination. A member may terminate his membership with 
the Club upon giving at least 90 days’ written notice of the termina- 
tion: (1987; 'c. ‘330, s. 1.) 


§ 58-340.77. Financial monitoring and evaluation 
of clubs. 


Each club shall be audited annually, at the Club’s expense, by a 
certified public accounting firm. A copy of the audit report shall be 
furnished to each member, and to the Commissioner. The trustees 
shall obtain an appropriate actuarial evaluation of the loss and loss 
adjustment expenses reserves of the Club, including estimate of 
losses and loss adjustment expenses incurred but not reported. The 
provisions of G.S. 58-16 (examination of companies by the Commis- 
sioner before authority to transact business granted), G.S. 58-17 
(affidavit of compliance with law required), G.S. 58-18.1 (immunity 
from liability for reporting insurance fraud), G.S. 58-21 (annual, 
semiannual, or quarterly statements filed with the Commissioner), 
G.S. 58-22 (punishment for false statement), G.S. 58-25 (making 
and keeping business records for the Commissioner’s inspection), 
G.S. 58-25.1 (Commissioner’s authority to require special reports), 
G.S. 58-27 (exhibition of books, accounts and other papers to the 
Commissioner), and G.S. 58-63 (Commissioner authorized to collect 
and pay fees and charges for examination to State Treasury) shall 
apply to each Club and to persons that administer the Clubs. (1987, 
c.. 330, s. 1.) 
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§ 58-340.78. Insolvency or impairment of Club. 


(a) If an annual audit or an examination by the Commissioner 
reveals that the assets of a Club are insufficient to discharge its 
legal liabilities and other obligations, the Commissioner shall no- 
tify the administrator and board of trustees of the Club’s deficiency; 
and he shall recommend the measures to be taken in order to abate 
the deficiency. He may recommend that the Club refrain from add- 
ing new members until the deficiency is abated. If the Club fails to 
comply with the recommendations within 30 days after the date of 
the notice, the Commissioner may apply to the Superior Court of 
Wake County for an order requiring the Club to abate the defi- 
ciency and authorizing the Commissioner to appoint one or more 
special deputy commissioners, counsel, clerks, or assistants to over- 
see the implementation of the Court’s order. The compensation and 
expenses of such persons shall be fixed by the Commissioner, sub- 
ject to the approval of the Court, and shall be paid out of the funds 
or assets of the Club. 

(b) If a Club is determined to be insolvent, financially impaired, 
or is otherwise unable to discharge its legal liabilities and other 
obligations, each member shall be assessed on a pro rata basis as 
provided under G.S. 58-340.4. (1987, c. 330, s. 1.) 


§ 58-340.79. Immunity of administrators and 
boards of trustees. 


There is no liability on the part of and no cause of action arises 
against any board of trustees established under this Article, or 
against any administrator appointed as their representative, or any 
Club, its members or its employees, agents, contractors, or subcon- 
tractors for any good faith action taken by them in the performance 
of their powers and duties in creating or administering any Club 
under this Article. (1987, c. 330, s. 1 


SUBCHAPTER VIII. CREDIT LIFE, CREDIT 
ACCIDENT AND HEALTH, AND 
CREDIT PROPERTY 
INSURANCE. 


ARTICLE 32. 


Regulation of Credit Life Insurance, Credit 
Accident and Health Insurance and 
Credit Property Insurance. 


§ 58-341. Application of Article. 


All credit life insurance and all credit accident and health insur- 
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ance as defined herein and written in connection with direct loans, 
consumer credit installment sale contracts of whatever term per- 
mitted by G.S. 25A-33, leases, or other credit transactions shall be 
subject to the provisions of this Article, except credit insurance 
written in connection with direct loans of more than 15 years’ dura- 
tion. The provisions of this Article shall be controlling as to such 
insurance and no other provisions of this Chapter shall be applica- 
ble unless otherwise specifically provided; nor shall such insurance 
be subject to the provisions of this Article where the issuance of 
such insurance is an isolated transaction on the part of the insurer 
not related to an agreement or a plan for insuring debtors of the 
creditor. 

This Article may be cited as “The North Carolina Act for the 
Regulation of Credit Life, Credit Accident and Health, and Credit 
Property Insurance.” (1975, c. 660, s. 1; 1987, c. 826, ss. 1, 12.) 


Editor’s Note. — Session Laws 1987, Effect of Amendments. — The 1987 
c. 826, s. 11, effective January 1, 1988, amendment, effective January 1, 1988, 
rewrote the title of Subchapter VIII, inserted “leases” and substituted “15” 
which formerly read: “Credit Life Insur- for “10” in the first sentence of the first 
ance and Credit Accident and Health In- paragraph, rewrote the second para- 
surance.” graph. 


§ 58-342. Definitions. 


As used in this Article, unless the context requires otherwise, the 
following words or terms shall have the meanings herein ascribed 
to them, respectively: 

(5) “Creditor” means any lender of money or vendor or lessor of 
goods, services, property, rights or privileges, including 
any person that directly or indirectly provides credit in 
connection with any such sale or lease, for which payment 
is arranged through a credit-related transaction; or any 
successor to the right, title or interest of any such lender, 
vendor, lessor, or person extending credit, and an affiliate, 
associate, or subsidiary of any of them, or any director, 
officer, or employee of any of them or any other person in 

any way associated with any of them; 

(8) “Joint life coverage” means credit life insurance covering 
two or more lives, the entire amount of insurance being 
payable upon the death of the first insured debtor to die; 

(9) “Lease” means a contract whereby the lessee of a “motor 
vehicle,” as defined in G.S. 20-4.01(23), contracts to pay as 
compensation for use a sum substantially equivalent to or 
in excess of the aggregate value of the property, but not 
exceeding the term of years in G.S. 58-341. (1975, c. 660, s. 
1; 1987, c. 826, ss. 2, 3.) 


Only Part of Section Set Out.— As amendment, effective January 1, 1988, 
the rest of the section was not affected rewrote subdivision (5), and added sub- 
by the amendment, it is not set out. division (9). 

Effect of Amendments. — The 1987 
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§ 58-349. Credit life insurance rate standards. 


(c) If premiums are payable in one sum in advance, for decreas- 
ing term life insurance on indebtedness repayable in substantially 
equal monthly installments, a premium not exceeding seventy 
cents (70¢) per one hundred dollars ($100.00) of initial insured in- 
debtedness per year is authorized. 

(e) For level term life insurance, a premium rate of one dollar 
and thirty cents ($1.30) per one hundred dollars ($100.00) per year 
is authorized. 

(f1) Notwithstanding the premium rates otherwise set forth in 
this section for credit life insurance, the premium rates for such 
insurance written in connection with direct loans with contractual 
commitments of more than 10 years’ duration shall be filed with 
and approved by the Commissioner. Such premium rates shall ex- 
hibit a reasonable relationship to the benefits provided. 

(h) In addition to the premium rate authorized, a charge may 
also be made for a nonrefundable origination fee per credit life 
insurance transaction as set forth below: 


Insured Indebtedness Fee Permitted 
less than $250.00 none 
$250.00 or more but $1.00 

less than $500.00 
more than $500.00 $2.00 


No third or subsequent origination fee may be charged in connec- 
tion with a third or subsequent refinancing within any twelve- 
month period. (1975, c. 660, s. 1; 1987, c. 826, s. 5.) 


Only Part of Section Set Out.— As “eighty cents (80¢)” in subsection (c) 
the rest of the section was not affected substituted “one dollar and thirty cents 
by the amendment, it is not set out. ($1.30)” for “one dollar and fifty cents 

Effect of Amendments. — The 1987 _($1.50)” in subsection (e), and added sub- 
amendment, effective January 1, 1988, sections (f1) and (h). 
substituted “seventy cents (70¢)” for 


§ 58-350. Credit accident and health insurance rate 
standards. 


(d) If premiums are payable in one sum in advance for the entire 
duration of the indebtedness, for insurance with a preexisting ex- 
clusion as defined above, the following premiums are authorized: 
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Single Premium Rates per $100.00 of 
Initial Insured Indebtedness 


No. of Nonretroactive Retroactive 
Months Benefits Benefits 
in Which 


ponaobedn ass 14-Day 30-Day 7-Day 14-Day 30-Day 
Ss 


Repayable 
12 1.40 95 2.60 2.10 1.40 
24 1.90 1.40 3.50 2.85 1.90 
36 2.40 1.90 4.35 3.65 2.40 
48 2.85 2.40 5.25 4.40 2.85 
60 3:35 2.85 6.10 5.20 3.35 
72 3.85 3.35 5.95 3.85 
84 4.30 3.85 6.70 4.30 
96 4.80 4.30 7.50 4.80 

108 5.25 4.80 8.25 5.25 

120 5.75 5.25 9.00 5.75 


For terms other than the above, premiums shall be prorated. 

(el) Notwithstanding the premium rates otherwise set forth in 
this section for credit accident and health insurance, the premium 
rates for such insurance written in connection with direct loans 
with contractual commitments of more than 10 years’ duration 
shall be filed with and approved by the Commissioner. Such pre- 
mium rates shall exhibit a reasonable relationship to the benefits 
provided. 

(g) In addition to the premium rate authorized, a charge may 
also be made for a nonrefundable origination fee per credit accident 
and health insurance transaction as set forth below: 


Insured Indebtedness Fee Permitted 
less than $250.00 none 
$250.00 or more but $1.00 

less than $500.00 
$500.00 or more $2.00 


No third or subsequent origination fee may be charged in connec- 
tion with a third or subsequent refinancing within any twelve- 
month period. (1975, c. 660, s. 1; 1981, c. 759, ss. 2, 4-6, 9; 1987, c. 
826, ss. 6, 7, 14.) 


Only Part of Section Set Out.— As amendment, effective January 1, 1988, 
the rest of the section was not affected rewrote subsection (d) and added subsec- 
by the amendment, it is not set out. tions (el) and (g). 

Effect of Amendments. — The 1987 


§ 58-354. Existing insurance; choice of insurer. 


Credit life insurance and credit accident and health insurance 
may not be required of any borrower by any creditor. When credit 
property insurance is required for any indebtedness, the debtor 
shall be notified in writing of the option of furnishing the required 
amount of insurance through existing policies owned or controlled 
by him or of procuring and furnishing the required coverage 
through any insurer authorized to transact an insurance business 
within this State. (1975, c. 660, s. 1; 1987, c. 826, s. 8 
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Effect of Amendments. — The 1987 
amendment, effective January 1, 1988, 
rewrote this section. 


§ 58-357. Penalties. 


In addition to any other penalty provided by law, any person, 
firm or corporation which willfully violates an order of the Commis- 
sioner after it has become final, and while such order is in effect, 
shall, upon proof thereof to the satisfaction of the court, forfeit and 
pay to the State of North Carolina a sum not to exceed one thou- 
sand dollars ($1,000) which may be recovered in a civil action, ex- 
cept that if such violation is found to be willful, the amount of such 
penalty shall be a sum not to exceed five thousand dollars ($5,000). 
The Commissioner, in his discretion, may revoke or suspend the 
license or certificate of authority of the person, firm or corporation 
guilty of such willful violation. Such order for suspension or revoca- 
tion shall be upon notice and hearing, and shall be subject to judi- 
cial review as provided in G.S. 58-356. Any creditor who requires 
credit life insurance or credit accident and health insurance, or 
both, in excess of the amounts set forth in G.S. 58-344 or who vio- 
lates the provisions of G.S. 58-354 shall be guilty of a misdemeanor, 
the penalty for which shall be a fine of two thousand dollars 
($2,000) for each such occurrence or violation. (1975, c. 660, s. 1; 
1985, c. 666, s. 32.) 


Effect of Amendments. — The 1985 “one thousand dollars ($1,000)” in the 
amendment, effective Oct. 1, 1985, sub- _ first sentence and substituted “two thou- 
stituted “one thousand dollars ($1,000)” sand dollars ($2,000)” for “five hundred 


for “two hundred fifty dollars ($250.00)” dollars ($500.00)” in the last sentence. 
and “five thousand dollars ($5,000)” for 


§ 58-359. Credit property insurance. 


(b) Premium rates charged shall not exceed eighty-seven cents 
(87¢) per year per one hundred dollars ($100.00) of insured value for 
single interest credit property insurance and shall not exceed one 
dollar and thirty-one cents ($1.31) per year per one hundred dollars 
($100.00) of insured value for dual interest credit property insur- 
ance. The insured value shall not exceed the lesser of the value of 
the property or the amount of the initial indebtedness. 

In addition to the premium rate authorized, a charge may also be 
made for a nonrefundable origination fee per credit property insur- 
ance transaction as set forth below: 


Insured Value Fee Permitted 
less than $250.00 none 
$250.00 or more but $1.00 

less than $500.00 
$500.00 or more $2.00 


No third or subsequent origination fee may be charged in connec- 
tion with the third or subsequent refinancing within any twelve- 
month period. 

The Department shall collect data on credit property insurance 
written in North Carolina, including but not limited to: the amount 
of coverage written, direct premiums, earned premiums, dividends 
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and retrospective rate credits paid, direct losses paid, direct losses 
incurred, commissions paid, loss ratios and policy provisions. (1981, 
Cnhb 9875, L987 91.016826,2.82'9) 


Only Part of Section Set Out. — As amendment, effective January 1, 1988, 
the rest of the section was not affected substituted the present first and second 
by the amendment, it is not set out. paragraphs of subsection (b) for a former 

Effect of Amendments. — The 1987 first paragraph thereof. 


SUBCHAPTER IX. MISCELLANEOUS 
PROVISIONS. 


ARTICLE 33. 


Readable Insurance Policies. 


§ 58-364. Title. 


Editor’s Note. — was headed “Readable Insurance Poli- 
Session Laws 1985, c. 666, s.47 redes- cies,” as “Miscellaneous Provisions.” 
ignated Subchapter IX, which formerly 


§ 58-366. Scope of application. 


(b) Nothing in this Article applies to: 

(1) Any policy that is a security subject to federal jurisdiction; 

(2) Any group policy covering a group of 1,000 or more lives at 
date of issue, other than a group credit life insurance pol- 
icy, nor any group policy delivered or issued for delivery 
outside of this State; however, this does not exempt any 
certificate issued pursuant to a group policy delivered or 
issued for delivery in this State; 

(3) Any group annuity contract that serves as a funding vehi- 
a: for pension, profit-sharing, or deferred compensation 
plans; 

(4) Any form used in connection with, as a conversion from, as 
an addition to, or in exchange pursuant to a contractual 
provision for, a policy delivered or issued for delivery on a 
form approved or permitted to be issued prior to the dates 
such forms must be approved under this Article; 

(5) The renewal of a policy delivered or issued for delivery 
prior to the date such policy must be approved under this 
Article; nor 

(6) Insurers who issue benefit booklets on group and nongroup 
bases for the policies described in G.S. 58-371(a)(2). In such 
cases, the provisions of this Article apply to the benefit 
booklets furnished to the persons insured. 

(7) Insurance on farm buildings (other than farm dwellings 
and their appurtenant structures); farm personal property; 
travel or camper trailers designed to be pulled by private 
passenger motor vehicles unless insured under policies 
covering nonfleet private passenger motor vehicles; 
nonfleet private passenger motor vehicles insured under a 
commercial motor vehicle insurance policy when combined 
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with a commercial risk; residential real and personal prop- 
erty insured in multiple line insurance policies covering 
business activities as the primary insurable interest; and 
marine, general liability, burglary and theft, glass, and 
animal collision insurance except when such coverages are 
written as an integral part of a multiple line insurance 
policy for which there is an indivisible premium. 
(1979, c. 755, s. 1; 1981, c. 888, s. 6; 1983, c. 393, s. 1.) 


Only Part of Section Set Out.— As 26, 1983, inserted “nonfleet private pas- 
the rest of the section was not affected senger motor vehicles insured under a 
by the amendment, it is not set out. commercial motor vehicle insurance pol- 

Effect of Amendments. — icy when combined with a commercial 

The 1983 amendment, effective May risk” in subdivision (b)(7). 


§ 58-367. Definitions. 


As used in this Article, unless the context clearly indicates other- 
wise: 
(5) “Insurer” means every person entering insurance policies 
or contracts as a principal, as described in G.S. 58-2(3). 
(19793 C2"755,"8.""1; 1987, c664" 8" 10F 


Only Part of Section Set Out.— As amendment, effective August 14, 1987, 
the rest of the section was not affected substituted “G.S. 58-2(3)” for “GS. 
by the amendment, it is not set out. 58-2(2)” in subdivision (5). 

Effect of Amendments. — The 1987 


§ 58-371. Application to policies; dates; duties of 
the Commissioner. 


(a) The filing requirements of G.S. 58-370 apply as follows: 

(1) As described in Article 12B of this Chapter, to all policies of 
private passenger nonfleet motor vehicle insurance except 
as excluded by G.S. 58-366(b)(7), to all policies of insurance 
against loss to residential real property with not more than 
four housing units located in this State and any contents 
thereof and valuable interest therein, and other insurance 
coverages written in connection with the sale of such prop- 
erty insurance except as excluded in G.S. 58-366(b)(7), that 
are made, issued, amended, or renewed after March 1, 

1981; and 
(2) To all policies of life insurance as described in Article 22 of 
this Chapter, to all benefit certificates issued by fraternal 
orders and societies as described in Subchapter VII of this 
Chapter, to all policies of accident and health insurance as 
described in Subchapter VI of this Chapter, to all sub- 
scribers’ contracts of hospital, medical, and dental service 
corporations as described in General Statutes Chapter 57, 
and to all health maintenance organization evidences of 
coverage as described in General Statutes Chapter 57B, 
wal are made, issued, amended, or renewed after July 1, 
(1979, c. 755, s. 1; 1979, 2nd Sess., c. 1161, s. 3; 1981, c. 888, s. 7; 

1983, c. 393,.s. 2; 1987, c. 864,.s, 11.) 
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Only Part of Section Set Out.— As 26, 1983, inserted “except as excluded by 
the rest of the section was not affected G.S. 58-366(b)(7)” in subdivision (a)(1). 
by the amendment, it is not set out. The 1987 amendment, effective Au- 

Effect of Amendments. — gust 14, 1987, substituted “57B” for 

The 1983 amendment, effective May “57A” in subdivision (a)(2). 


ARTICLE 34. 


Insurance Information and Privacy Protection Act. 


§ 58-380. Short title. 


Legal Periodicals. — For survey of 
1981 administrative law, see 60 N.C.L. 
Rev. 1165 (1982). 


§ 58-383. Definitions. 


As used in this Article: 

(1) “Adverse underwriting decision” means: 

a. Any of the following actions with respect to insurance 
transactions involving insurance coverage that is indi- 
vidually underwritten: 

1. A declination of insurance coverage; 

2. A termination of insurance coverage; 

3. Failure of an agent to apply for insurance coverage 
with a specific insurance institution that an agent 
represents and that is requested by an applicant; 

4. In the case of a property or casualty insurance cov- 
erage: 

I. Placement by an insurance institution or agent 
of a risk with a residual market mechanism 
or an unauthorized insurer, or 

II. The charging of a higher rate on the basis of 
information that differs from that which the 
applicant or policyholder furnished; or 

5. In the case of a life or accident and health insur- 
ance coverage, an offer to insure at higher than 
standard rates. 

b. Notwithstanding subdivision (1)a of this section, the fol- 
lowing actions shall not be considered adverse under- 
writing decisions, but the insurance institution or 
agent responsible for their occurrence shall neverthe- 
less provide the applicant or policyholder with the spe- 
cific reason or reasons for their occurrence: 

1. The termination of an individual policy form on a 
class or statewide basis; 

2. A declination of insurance coverage solely because 
such coverage is not available on a class or state- 
wide basis; or 

3. The rescission of a policy. 

(2) “Affiliate” or “affiliated” means a person that directly, or 
indirectly through one or more intermediaries, controls, is 
controlled by, or is under common control with another 
person. 
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(3) “Agent” shall have the meaning as set forth in Article 45 of 
this Chapter and shall include limited representatives, 
surplus lines licensees, salesmen, or representatives of a 
medical, surgical, hospital, dental, or optometric service 
plan, and salesmen or representatives of a health mainte- 
nance organization. 

(4) “Applicant” means any person who seeks to contract for 
insurance coverage other than a person seeking group in- 
surance that is not individually underwritten. 

(5) “Consumer report” means any written, oral, or other com- 
munication of information bearing on a natural person’s 
credit worthiness, credit standing, credit capacity, charac- 
ter, general reputation, personal characteristics, or mode 
of living that is used or expected to be used in connection 
with an insurance transaction. 

(6) “Consumer reporting agency” means any person who: 

a. Regularly engages, in whole or in part, in the practice of 
assembling or preparing consumer reports for a mone- 
tary fee; 

b. Obtains information primarily from sources other than 
insurance institutions; and 

c. Furnishes consumer reports to other persons. 

(7) “Control,” including the terms “controlled by” or “under 
common control with,” means the possession, direct or in- 
direct, of the power to direct or cause the direction of the 
management and policies of a person, whether through the 
ownership of voting securities, by contract other than a 
commercial contract for goods or nonmanagement services, 
or otherwise, unless the power is the result of an official 
position with or corporate office held by the person. 

(8) “Declination of insurance coverage” means a denial, in 
whole or in part, by an insurance institution or agent of 
requested insurance coverage. 

(9) “Individual” means any natural person who: 

a. In the case of property or casualty insurance, is a past, 
present, or proposed named insured or certificate 
holder; 

b. In the case of life or accident and health insurance, is a 
past, present, or proposed principal insured or certifi- 
cate holder; 

c. Is a past, present or proposed policy owner; 

d. Is a past or present applicant; 

e. Is a past or present claimant; or 

f. Derived, derives, or is proposed to derive insurance cov- 
erage under an insurance policy or certificate subject 
to this Article. 

(10) “Institutional source” means any person or governmental 
entity that provides information about an individual to an 
agent, insurance institution, or insurance-support organi- 
zation, other than: 

a. An agent; 

b. The individual who is the subject of the information; or 

c. A natural person acting in a personal capacity rather 
than in a business or professional capacity. 

(11) “Insurance institution” means any corporation, associa- 
tion, partnership, reciprocal exchange, inter-insurer, 
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Lloyd’s insurer, fraternal benefit society, or other person 
engaged in the business of insurance, including health 
maintenance organizations and medical, surgical, hospital, 
dental, and optometric service plans, governed by Chapters 
57 and 57B. “Insurance institution” shall not include 
agents or insurance-support organizations. 

(12) “Insurance-support organization” means any person who 
regularly engages, in whole or in part, in the practice of — 
assembling or collecting information about natural per- 
sons for the primary purpose of providing the information 
to an insurance institution or agent for insurance transac- 
tions, including: (i) the furnishing of consumer reports or 
investigative consumer reports to an insurance institution 
or agent for use in connection with an insurance transac- 
tion; or (ii) the collection of personal information from in- 
surance institutions, agents, or other insurance-support or- 
ganizations for the purpose of detecting or preventing 
fraud, material misrepresentation, or material nondisclo- 
sure in connection with insurance underwriting or insur- 
ance claim activity; provided, however, the following per- 
sons shall not be considered “insurance-support organiza- 
tions” for purposes of this Article: agents, governmental 
institutions, insurance institutions, medical-care institu- 
tions, and medical professionals. 

(13) “Insurance transaction” means any transaction involving 
insurance primarily for personal, family, or household 
needs rather than business or professional needs that en- 
tails: 

a. The determination of an individual’s eligibility for an 
insurance coverage, benefit, or payment; or 

b. The servicing of an insurance application, policy, con- 
tract, or certificate. 

(14) “Investigative consumer report” means a consumer report 
or portion thereof in which information about a natural 
person’s character, general reputation, personal character- 
istics, or mode of living is obtained through personal inter- 
views with the person’s neighbors, friends, associates, ac- 
quaintances, or others who may have knowledge concern- 
ing such items of information. 

(15) “Life insurance” includes annuities. 

(16) “Medical-care institution” means any facility or institu- 
tion that is licensed to provide health care services to natu- 
ral persons, including but not limited to, hospitals, skilled 
nursing facilities, home-health agencies, medical clinics, 
rehabilitation agencies, public health agencies, or health- 
maintenance organizations. 

(17) “Medical professional” means any person licensed or certi- 
fied to provide health care services to natural persons, in- 
cluding but not limited to, a physician, dentist, nurse, chi- 
ropractor, optometrist, physical or occupational therapist, 
psychiatric social worker, clinical dietitian, clinical psy- 
chologist, pharmacist, or speech therapist. 

(18) “Medical-record information” means personal information 
that: 

a. Relates to an individual’s physical or mental condition, 
medical history, or medical treatment; and 
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b. Is obtained from a medical professional or medical-care 
institution, from the individual, or from the individ- 
ual’s spouse, parent, or legal guardian. 

(19) “Personal information” means any individually identifi- 
able information gathered in connection with an insurance 
transaction from which judgments can be made about an 
individual’s character, habits, avocations, finances, occu- 
pation, general reputation, credit, health, or any other per- 
sonal characteristics. “Personal information” includes an 
individual’s name and address and medical-record infor- 
mation, but does not include privileged information. 

(20) “Policyholder” means any person who: 

a. In the case of individual property or casualty insurance, 
is a present named insured; 

b. In the case of individual life or accident and health in- 
surance, is a present policy owner; or 

c. In the case of group insurance that is individually un- 
derwritten, is a present group certificate holder. 

(21) “Pretext interview” means an interview whereby a per- 
son, in an attempt to obtain information about a natural 
person, performs one or more of the following acts: 

a. Pretends to be someone he is not; 

b. Pretends to represent a person he is not in fact repre- 
senting; 

c. Misrepresents the true purpose of the interview; or 

d. Refuses to identify himself upon request. 

(22) “Privileged information” means any individually identifi- 
able information that (i) relates to a claim for insurance 
benefits or a civil or criminal proceeding involving an indi- 
vidual, and (ii) is collected in connection with or in reason- 
able anticipation of a claim for insurance benefits or civil 
or criminal proceeding involving an individual: Provided, 
however, information otherwise meeting the requirements 
of this subsection shall nevertheless be considered personal 
information under this Article if it is disclosed in violation 
of G.S. 58-394. 

(23) “Residual market mechanism” means any reinsurance fa- 
cility, joint underwriting association, assigned risk plan, or 
other similar plan established under the laws of this State. 

(24) “Termination of insurance coverage” or “termination of an 
insurance policy” means either a cancellation or nonre- 
newal of an insurance policy, in whole or in part, for any 
reason other than the failure to pay a premium as required 
by the policy. 

(25) “Unauthorized insurer” means an insurance institution that 
has not been granted a license by the Commissioner to transact the 
ee of insurance in this State. (1981, c. 846, s. 1; 1987, c. 629, 
seen is 


Effect of Amendments. — The 1987 inserted “limited representatives,” and 
amendment, effective February 1, 1988, substituted “surplus lines licensee” for 
substituted “the meaning as set forth in “surplus lines brokers” in subdivision 
Article 45 of this Chapter” for “the 3), 
meanings as set forth in G.S. 58-39.4,” 
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§ 58-394. Disclosure limitations and conditions. 


An insurance institution, agent, or insurance-support organiza- 
tion shall not disclose any personal or privileged information about 
an individual collected or received in connection with an insurance 
transaction unless the disclosure is: 

(17) To a certificate holder or policyholder for the purpose of 
providing information regarding the status of aninsurance - 
transaction; or 

(18) To a lienholder, mortgagee, assignee, lessor, or other per- 
son shown on the records of an insurance institution or 
agent as having a legal or beneficial interest in a policy of 
insurance; provided that the information disclosed is lim- 
ited to that which is reasonably necessary to permit such 
person to protect its interest in such policy; or 

(19) To authorized personnel of the Division of Motor Vehicles 
upon requests pursuant to G.S. 20-309(c) or G.S. 20-309(f). 
(1981, c. 846, s. 1; 1985, c. 666, s. 68.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 


serted “or” at the end of subdivision (17), 
substituted a semicolon and “or” for the 
period at the end of subdivision (18), and 


Effect of Amendments. — The 1985 
amendment, effective July 10, 1985, in- 


added subdivision (19). 


§ 58-397. Service of process; insurance-support or- 
ganizations. 


For the purpose of this Article, an insurance-support organiza- 
tion transacting business outside this State that has an effect on a 
person residing in this State shall be deemed to have appointed the 
Commissioner to accept service of process on its behalf. The provi- 
sions of G.S. 58-153 and 58-154 shall apply to service of process 
under this section, except that such service shall be mailed to the 
insurance-support organization at its last known principal place of 
business. (1981, c. 846, s. 1; 1985, c. 666, s. 9.) 


Effect of Amendments. — The 1985 
amendment, effective July 10, 1985, de- 
leted “provided the Commissioner 
causes a copy of such service to be 
mailed forthwith by registered mail to 
the insurance-support organization at 
its last known principal place of busi- 


ness” at the end of the present first sen- 
tence, and rewrote the second sentence, 
which read: “The Commissioner shall 
file an affidavit of compliance with the 
requirements of this section with the 
other papers in the proceeding giving 
rise to such service.” 


§ 58-403. Obtaining information under false pre- 
tenses. 


Any person who knowingly and willfully obtains information 
about an individual from an insurance institution, agent, or insur- 
ance-support organization under false pretenses shall, upon convic- 
tion, be guilty of a misdemeanor and be fined not more than ten 
thousand dollars ($10,000) or imprisoned for not more than one 
year, or both. (1981, c. 846, s. 1; 1985, c. 666, s. 33.) 
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Effect of Amendments. — The 1985 misdemeanor and” and substituted “im- 
amendment, effective Oct. 1, 1985, in- prisoned for not more than” for “impris- 
serted “upon conviction, be guilty of a oned for more than.” 


§§ 58-405 to 58-409: Reserved for future codification purposes. 


ARTICLE 35. 
Asset Protection Act. 


§ 58-410. Title. 


This Article shall be known and may be cited as the “Asset Pro- 
tection Act.” (1985, c. 327, s. 1.) 


Editor’s Note. — Session Laws 1985, 
c. 327, s. 2 makes this Article effective 
Oct. 1, 1985. 


§ 58-411. Purposes. 


The purposes of this Article are to require insurers to maintain 
unencumbered assets in amounts equal to reserve liabilities; to 
provide preferential claims against insurers’ assets in favor of 
owners, beneficiaries, assignees, and holders of insurance policies 
and certificates; and to prevent the pledging, hypothecation, or en- 
cumbrance of assets in excess of certain amounts without a prior 
written order of the Commissioner. (1985, c. 327, s. 1.) 


§ 58-412. Scope. 


This Article applies to all domestic insurers and to all kinds of 
insurance written by those insurers under this Chapter and Gen- 
eral Statutes Chapter 57. This Article does not apply to variable 
contracts for which separate accounts are required to be maintained 
nor to county farm mutual companies. (1985, c. 327, s. 1.) 


§ 58-413. Definitions. 


As used in this Article: 

(1) “Assets” means all property, real or personal, tangible or 
intangible, legal or equitable, owned by an insurer. 

(2) “Claimants” means any owners, beneficiaries, assignees, 
certificate holders, or third-party beneficiaries of any in- 
surance benefit or right arising out of and within the cov- 
erage of an insurance policy covered by this Article. 

(3) “Reserve assets” means those assets of an insurer that are 
authorized investments for policy reserves in accordance 
with this Chapter and G.S. 57-8. 

(4) “Reserve liabilities’ means those liabilities that are re- 
quired to be established by an insurer for all of its out- 
standing insurance policies in accordance with this Chap- 
ter and G.S. 57-8. (1985, c. 327, s. 1.) 
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§ 58-414. Exception. 


(a) This Article does not apply to those reserve assets of an in- 
surer that are held, deposited, pledged, hypothecated, or otherwise 
encumbered as provided in this section to secure, offset, protect, or 
meet those reserve liabilities of the insurer that are established, 
incurred, or required under the provisions of a reinsurance agree- 
ment whereby the insurer has reinsured the insurance policy liabil- . 
ities of a ceding insurer, provided: 

(1) The ceding insurer and the reinsurer are both licensed to 
transact business in this State; 

(2) Pursuant to a written agreement between the ceding in- 
surer and the reinsurer, reserve assets substantially equal 
to the reserve liabilities required to be established by the 
reinsurer on the reinsured business are either (i) deposited 
by or are withheld from the reinsurer and are in the cus- 
tody of the ceding insurer as security for the payment of 
the reinsurer’s obligations under the reinsurance agree- 
ment, and such assets are held subject to withdrawal by 
and under the separate or joint control of the ceding in- 
surer, or (ii) deposited and held in a trust account for that 
purpose and under those conditions with a State or na- 
tional bank domiciled in this State. 

(b) The Commissioner has the right to examine any of such as- 
sets, reinsurance agreements, or deposit arrangements at any time 
in accordance with his authority to make examinations of insurers 
as conferred by other provisions of this Chapter. (1985, c. 327, s. 1.) 


§ 58-415. Prohibition of hypothecation. 


(a) Every insurer subject to this Article shall at all times have 
and maintain free and unencumbered assets in an amount equal to 
its reserve liabilities. No insurer shall pledge, hypothecate, or oth- 
erwise encumber its assets in an amount in excess of the amount of 
its capital and surplus. No insurer shall pledge, hypothecate, or 
otherwise encumber more than ten percent (10%) of its reserve 
assets. The Commissioner, upon application made to him, may is- 
sue a written order approving the pledging, hypothecation, or en- 
cumbrance of any of the assets of an insurer in any amount upon a 
finding that the pledging, hypothecation, or encumbrance will not 
adversely affect the solvency of the insurer. 

(b) Any insurer that pledges, hypothecates, or otherwise encum- 
bers any of its assets shall within 10 days thereafter report in writ- 
ing to the Commissioner the amount and identity of the assets so 
pledged, hypothecated, or encumbered and the terms and conditions 
of the transaction. In addition, the insurer shall file, along with its 
statement under G.S. 58-21, a statement sworn to by the chief exec- 
utive officer of the insurer that: (i) Title to assets in an amount 
equal to the reserve liability of the insurer that are not pledged, 
hypothecated, or otherwise encumbered is vested in the insurer; (ii) 
the only assets of the insurer that are pledged, hypothecated, or 
otherwise encumbered are as identified and reported in the sworn 
statement and no other assets of the insurer are pledged, hypothe- 
cated, or otherwise encumbered; and (iii) the terms and provisions 
of the transaction of the pledge, hypothecation, or encumbrance are 
as reported in such sworn statement. 
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(c) Any person that accepts a pledge, hypothecation, or encum- 
brance of any asset of an insurer, as security for a debt or other 
obligation of the insurer, not in accordance with this Article, is 
deemed to have accepted the asset subject to a superior, preferen- 
tial, and automatically perfected lien in favor of claimants: Pro- 
vided, that said lien does not apply to the assets of an insurer in a 
delinquency proceeding under Article 17A of this Chapter if the 
Commissioner or the court, whichever is appropriate, approves the 
pledge, hypothecation, or encumbrance of the assets. 

(d) In the event of the liquidation of any insurer subject to this 
Article, claimants of the insurer shall have a prior and preferential 
claim against all assets of the insurer except those that have been 
pledged, hypothecated, or encumbered in accordance with this Arti- 
cle. Subject to G.S. 58-155.15(a), all claimants have equal status; 
and their prior and preferential claims are superior to any claim or 
cause of action against the insurer by any other person. (1985, c. 
3273) 8. 1.) 


§§ 58-416 to 58-419: Reserved for future codification purposes. 


ARTICLE 36. 


Surplus Lines Act. 


§ 58-420. Short title. 


This Article shall be known and may be cited as the “Surplus 
Lines Act”. (1985, c. 688, s. 1.) 


Editor’s Note. — Session Laws 1985, upon ratification. The act was ratified 
c. 688, s. 4 makes this Article effective July 11, 1985. 


§ 58-421. Purposes; necessity for regulation. 


This Article shall be liberally construed and applied to promote 
its underlying purposes, which include: 

(1) Protecting persons in this State seeking insurance; 

(2) Permitting surplus lines insurance to be placed with repu- 
table and financially sound nonadmitted insurers and ex- 
ported from this State pursuant to this Article; 

(3) Establishing a system of regulation that will permit 
orderly access to surplus lines insurance in this State and 
encourage admitted insurers to provide new and innova- 
tive types of insurance available to consumers in this 
State; and 

(4) Protecting revenues of this State. (1985, c. 688, s. 1.) 
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§ 58-422. Definitions. 


As used in this Article: 

(1) “Admitted insurer” means an insurer licensed to do an in- 
surance business in this State. 

(2) “Capital”, as used in the financial requirements of G.S. 
58-424, means funds paid in for stock or other evidence of 
ownership. 

(3) “Eligible surplus lines insurer” means a nonadmitted in- 
surer with which a surplus lines licensee may place sur- 
plus lines insurance under G.S. 58-424. 

(4) “Export” means to place surplus lines insurance with a 
nonadmitted insurer. 

(5) “Nonadmitted insurer” means an insurer not licensed to do 
an insurance business in this State. This definition in- 
cludes insurance exchanges authorized under the laws of 
various states. 

(6) “Producing broker” means an agent or broker licensed un- 
der Article 45 of this Chapter who deals directly with the 
party seeking insurance and who may also be a surplus 
lines licensee. 

(7) “Surplus”, as used in the financial requirements of G.S. 
58-424, means funds over and above liabilities and capital 
of the company for the protection of policyholders. 

(8) “Surplus lines insurance” means any insurance in this 
State of risks resident, located, or to be performed in this 
State, permitted to be placed through a surplus lines li- 
censee with a nonadmitted insurer eligible te accept such 
insurance, other than reinsurance, wet marine and trans- 
portation insurance, insurance independently procured 
pursuant to G.S. 58-54.21, life and accident or health in- 
surance, and annuities. 

(9) “Surplus lines licensee” means a person licensed under G.S. 
58-433 to place insurance on risks resident, located, or to 
be performed in this State with nonadmitted insurers eligi- 
ble to accept such insurance. 

(10) “Wet marine and transportation insurance” means: 

a. Insurance upon vessels, crafts, hulls and of interests 
therein or with relation thereto; 

b. Insurance of marine builder’s risks, marine war risks 
and contracts of marine protection and indemnity in- 
surance; 

c. Insurance of freights and disbursements pertaining to a 
subject of insurance coming within this subsection; 
and 

d. Insurance of personal property and interests therein, in 
the course of exportation from or importation into any 
country, or in the course of transportation coastwise or 
on inland waters including transportation by land, 
water, or air from point of origin to final destination, 
in connection with any and all risks or perils of navi- 
gation, transit or transportation, and while being pre- 
pared for and while awaiting shipment, and during 
any delays, transshipment, or reshipment incident 
thereto. (1985, c. 688, s. 1; 1985 (Reg. Sess., 1986), c. 
1027, s. 45; 1987, c. 629, s. 19; c. 727, s. 6; c. 864, s. 73.) 


261 


858-423 


Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 1027, s. 57, contains 
a severability clause. 

Effect of Amendments. — The 1985 
(Reg. Sess., 1986) amendment, effective 
July 16, 1986, inserted “insurance” pre- 
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Session Laws 1987, c. 727, s. 6, effec- 
tive August 5, 1987, inserted “pursuant 
to G.S. 58-54.21” in subdivision (8). 

Session Laws 1987, c. 629, s. 19 and c. 
864, s. 73, effective February 1, 1988, 


substituted “Article 45” for “Article 3” 


ceding “independently procured” in sub- jn subdivision (6). 


division (8). 


§ 58-423. Placement of surplus lines insurance. 


Insurance may be procured through a surplus lines licensee from 
nonadmitted insurers if: 

(1) Each insurer is an eligible surplus lines insurer; 

(2) The full amount or kind of insurance cannot be obtained 
from insurers who are admitted to do business in this 
State. Such full amount or kind of insurance may be pro- 
cured from eligible surplus lines insurers, provided that a 
diligent search is made among the insurers who are admit- 
ted to transact and are actually writing the particular kind 
and class of insurance in this State; and 

(3) All other requirements of this Article are met. (1985, c. 
688, s. 1; 1985 (Reg. Sess., 1986), c. 1013, s. 5.) 


Effect of Amendments. — The 1985 September 1, 1986, rewrote subdivision 
(Reg. Sess., 1986) amendment, effective (2). 


§ 58-424. Eligible surplus lines insurers required. 


(a) No surplus lines licensee shall place any coverage with a 
nonadmitted insurer, unless at the time of placement, such nonad- 
mitted insurer: 

(1) Has established satisfactory evidence of good repute and 
financial integrity; and 
(2) Qualifies under one of the following subdivisions: 
a. Has capital and surplus or its equivalent under the laws 
of its domiciliary jurisdiction, which equals this 
State’s minimum capital and surplus requirements 
under G.S. 58-77. 

In addition, an alien insurer qualifies under this 
subdivision if it maintains in the United States an 
irrevocable trust fund in either a national bank or a 
member of the Federal Reserve System, in an amount 
not less than one million five hundred thousand dol- 
lars ($1,500,000) for the protection of all of its policy- 
holders in the United States and such trust fund con- 
sists of cash, securities, letters of credit, or of invest- 
ment of substantially the same character and quality 
as those which are eligible investments for the capital 
and statutory reserves of admitted insurers authorized 
to write like kinds of insurance in this State. Such 
trust fund, which shall be included in any calculation 
of capital and surplus or its equivalent, shall have an 
expiration date which at no time shall be less than five 
years; or 

b. In the case of any Lloyd’s or other similar unincorpo- 
rated group of alien individual insurers, maintains a 
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trust fund of not less than fifty million dollars 
($50,000,000) as security to the full amount thereof for 
all policyholders and creditors in the United States of 
each member of the group, and such trust shall like- 
wise comply with the terms and conditions established 
in oe On (2)a. of this section for alien insurers; 
an 

c. In the case of an “insurance exchange” created by the 
laws of individual states, maintain capital and sur- 
plus, or the substantial equivalent thereof, of not less 
than fifteen million dollars ($15,000,000) in the aggre- 
gate. For insurance exchanges which maintain funds 
for the protection of all insurance exchange policy- 
holders, each individual syndicate shall maintain min- 
imum capital and surplus, or the substantial equiva- 
lent thereof, of not less than one million five hundred 
thousand dollars ($1,500,000). In the event the insur- 
ance exchange does not maintain funds for the protec- 
tion of all insurance exchange policyholders, each indi- 
vidual syndicate shall meet the minimum capital and 
surplus requirements of subdivision (2)(a). of this sec- 


tion. 

(3) Has caused to be provided to the Commissioner a copy of its 
current annual statement certified by such insurer; such 
statement to be provided no more than two months, and for 
alien insurers six months, after the close of the period re- 
ported upon and that is either: 

a. Filed with and approved by the regulatory authority in 
the domicile of the nonadmitted insurer; or 

b. Certified by an accounting or auditing firm licensed in 
the jurisdiction of the insurer’s domicile; or 

c. In the case of an insurance exchange, the statement 
may be an aggregate combined statement of all under- 
writing syndicates operating during the period re- 
ported. 

(b) In addition to meeting the requirements in subdivisions (a)(1) 
through (a)(3) of this section, an insurer shall be an eligible surplus 
lines insurer if it appears on the most recent list of eligible surplus 
lines insurers published by the Commissioner. Nothing in this sub- 
section shall require the Commissioner to place or maintain the 
name of any nonadmitted insurer on the list of eligible surplus lines 
insurers. There shall be no liability on the part of, and no cause of 
action of any nature shall arise against, the Commissioner or his 
employees or representatives for any action taken or not taken by 
them in the performance of their powers and duties under this 
subsection. (1985, c. 688, s. 1; c. 793; 1985 (Reg. Sess., 1986), c. 
1027, s. 46.) 


Editor’s Note. — Session Laws 1985 inserted “and for alien insurers six 


(Reg. Sess., 1986), c. 1027, s. 57, contains 
a severability clause. 

Effect of Amendments. — The 1985 
amendment, effective July 18, 1985, 
substituted “one million five hundred 
thousand dollars ($1,500,000)” for “four 
million five hundred thousand dollars 
($4,500,000)” in paragraph (a)(2)a and 


months” in subdivision (a)(3). 

The 1985 (Reg. Sess., 1986) amend- 
ment, effective July 16, 1986, substi- 
tuted “one million five hundred thou- 
sand dollars ($1,500,000)” for “four mil- 
lion five hundred thousand dollars 
($4,500,000)” in subdivision (a)(2)c. 
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§ 58-425. Other nonadmitted insurers. 


Only that portion of any risk eligible for export for which the full 
amount of coverage is not procurable from eligible surplus lines 
insurers may be placed with any other nonadmitted insurer that 
does not appear on the list of eligible surplus lines insurers pub- 
lished by the Commissioner pursuant to G.S. 58-424(b), but none- 
theless meets the requirements set forth in G.S. 58-424(a)(1) 
through (a)(3) and any regulations of the Commissioner. The sur- 
plus lines licensee seeking to provide coverage through an unlisted 
nonadmitted insurer shall make a filing specifying the amount and 
percentage of each risk to be placed, and naming the nonadmitted 
insurer with which placement is intended. Within 30 days after the 
coverage has been placed, the producing broker or surplus lines 
licensee shall send written notice to the insured that the insurance, 
or a portion thereof, has been placed with such nonadmitted in- 
surer. (1985, c. 688, s. 1.) 


§ 58-426. Withdrawal of eligibility from a surplus 
lines insurer. 


If at any time the Commissioner has reason to believe that an 
eligible surplus lines insurer: 

(1) Is in unsound financial condition, 

(2) Is no longer eligible under G.S. 58-424, 

(3) Has willfully violated the laws of this State, or 

(4) Does not make reasonably prompt payment of just losses 
and claims in this State or elsewhere, the Commissioner 
may declare it ineligible. The Commissioner shall 
promptly mail notice of all such declarations to each sur- 
plus lines licensee. (1985, c. 688, s. 1.) 


§ 58-427. Duty to file evidence of insurance and af- 
fidavits. 


Within 30 days after the placing of any surplus lines insurance, 
the surplus lines licensee shall execute and file with the Commis- 
sioner: 

(1) A written report regarding the insurance and including the 
following information: 
a. The name and address of the insured; 
b. The identity of the insurer or insurers; 
c. A description of the subject and location of the risk; 
d. The amount of premium charged for the insurance; and 
e. Such other pertinent information as the Commissioner 
may reasonably require; and 
(2) An affidavit as to the efforts to place the coverage with 
admitted insurers and the results thereof in accordance 
with G.S. 58-423. The report and affidavit required by this 
section shall be completed on a standardized form or forms 
Sheet ye My the Commissioner. (1985, c. 688, s. 1; 1987, c. 
, 8. 35. 
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Effect of Amendments. — The 1987 


amendment, effective August 14, 1987, 


substituted “prescribed” for “furnished” 
in subdivision (2). 


§ 58-428. Surplus lines advisory organizations. 


(a) A surplus lines advisory organization of surplus lines li- 
censees may be formed to: 

(1) Facilitate and encourage compliance by its members with 
the laws of this State and the rules and regulations of the 
Commissioner relative to surplus lines insurance; 

(2) Communicate with organizations of admitted insurers with 
respect to the proper use of the surplus lines market; and 

(3) Receive and disseminate to its members information rela- 
tive to surplus lines coverages. 

_(b) Every such advisory organization shall file with the Commis- 
sioner: 

(1) A copy of its constitution, articles of agreement or associa- 
tion, or certificate of incorporation; 

(2) A copy of its bylaws and rules governing its activities; 

(3) A current list of its members; 

(4) The name and address of a resident of this State upon 
whom notices or orders of the Commissioner or processes 
issued at his direction may be served; and 

(5) An agreement that the Commissioner may examine the 
advisory organization in accordance with the provisions of 
subsection (c) of this section. 

(c) The Commissioner may, at such times that he deems to be 
appropriate, make or cause to be made an examination of each 
advisory organization; in which case the provisions of G.S. 58-16, 
58-16.2, 58-17, 58-18, 58-22, 58-25, 58-25.1, 58-26, and 58-27 shall 
apply. If the Commissioner finds such advisory organization or any 
member thereof to be in violation of this Article, he may issue an 
order requiring the discontinuance of such violation. 

(d) Each surplus lines licensee shall maintain active membership 
in an advisory organization as a condition of continued licensure 
under this Article. (1985, c. 688, s. 1; 1987 (Reg. Sess., 1988), c. 975, 
s. 13.) 


Effect of Amendments. — The 1987 
(Reg. Sess., 1988) amendment, effective 
June 27, 1988, substituted the present 
first sentence of subsection (c) for the 
former first three sentences thereof, 
which read “The Commissioner shall, at 
least once every three years, make or 
cause to be made an examination of each 
such advisory organization. The exami- 
nation shall be governed by the provi- 


sions of G.S. 58-16, 58-16.2, 58-17, 
58-18, 58-22, 58-25, 58-25.1, 58-26, and 
58-27. If the advisory organization an- 
nually submits a certified financial 
statement to the Commissioner, the ex- 
amination provided for in this subsec- 
tion shall not be made more often than 
once every three years.” 


§ 58-429. Evidence of the insurance; changes; pen- 
alty. 


(a) As soon as surplus lines insurance has been placed, the pro- 
ducing broker or surplus lines licensee shall promptly deliver the 
policy to the insured. If the policy is not then available, the broker 
or licensee shall promptly deliver to the insured a certificate de- 
scribed in subsection (d) of this section, cover note, binder, or other 
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evidence of insurance. The certificate described in subsection (d), 
cover note, binder, or other evidence of insurance shall be executed 
by the surplus lines licensee and shall show the description and 
location of the subject of the insurance, coverages including any 
material limitations other than those in standard forms, a general 
description of the coverages of the insurance, the premium and rate 
charged and taxes to be collected from the insured, and the name 
and address of the insured and surplus lines insurer or insurers and 
proportion of the entire risk assumed by each, and the name of the 
surplus lines licensee and the licensee’s license number. 

(b) No producing broker or surplus lines licensee shall issue or 
deliver any evidence of insurance or purport to insure or represent 
that insurance will be or has been written by any eligible surplus 
lines insurer, or a nonadmitted insurer pursuant to G.S. 58-425, 
unless he has authority from the insurer to cause the risk to be 
insured, or has received information from the insurer in the regular 
course of business that such insurance has been granted. 

(c) If, after delivery of any such evidence of insurance there is 
any change in the identity of the insurers, or the proportion of the 
risk assumed by any insurer, or any other material change in cover- 
age as stated in the producing broker’s or surplus lines licensee’s 
original evidence of insurance, or in any other material as to the 
insurance coverage so evidenced, the producing broker or surplus 
lines licensee shall promptly issue and deliver to the insured an 
appropriate substitute for or endorsement of the original document, 
accurately showing the current status of the coverage and the in- 
surers responsible thereunder. 

(d) As soon as reasonably possible after the placement of any 
such insurance the producing broker or surplus lines licensee shall 
deliver a copy of the policy or, if not available, a certificate of insur- 
ance to the insured to replace any evidence of insurance previously 
issued. Each certificate or policy of insurance shall contain or have 
attached thereto a complete record of all policy insuring agree- 
ments, conditions, exclusions, clauses, endorsements, or any other 
material facts that would regularly be included in the policy. 

(e) Any surplus lines licensee or producing broker who fails to 
comply with the requirements of this section shall be subject to the 
penalties provided in G.S. 58-441. 

(f) Every evidence of insurance negotiated, placed, or procured 
under the provisions of this Article issued by the surplus lines li- 
censee shall bear the name of the licensee and the following legend 
in 10 point type and in contrasting color: “The insurance company 
with which this coverage has been placed is not licensed by the 
State of North Carolina and is not subject to its supervision. In the 
event of the insolvency of the insurance company, losses under this 
policy will not be paid by any State insurance guaranty or solvency 
fund.” (1985, c. 688, s. 1.) 
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§ 58-430. Duty to notify insured. 


No contract of insurance placed by a surplus lines licensee under 
this Article shall be binding upon the insured and no premium 
charged therefor shall be due and payable until the producing bro- 
ker or surplus lines licensee notifies the insured in writing, a copy 
of which shall be maintained by the broker or licensee with the 
records of the contract and available for possible examination, that: 

(1) The insurer with which the coverage has been placed is not 
BEansed by this State and is not subject to its supervision; 
an 

(2) In the event of the insolvency of the surplus lines insurer, 
losses will not be paid by any State insurance guaranty or 
solvency fund. 

Nothing in this section shall nullify any agreement by any insurer 
to provide insurance. (1985, c. 688, s. 1.) 


§ 58-431. Valid surplus lines insurance. 


Insurance contracts procured under this Article shall be valid 
and enforceable as to all parties. (1985, c. 688, s. 1.) 


§ 58-432. Effect of payment to surplus lines li- 
censee. 


A payment of premium to a surplus lines licensee acting for a 
person other than himself in negotiating, continuing, or reviewing 
any policy of insurance under this Article shall be deemed to be 
payment to the insurer, notwithstanding any conditions or stipula- 
tions inserted in the policy or contract. (1985, c. 688, s. 1.) 


§ 58-433. Licensing of surplus lines licensee. 


(a) No agent or broker licensed by the Commissioner shall pro- 
cure any contract of surplus lines insurance with any nonadmitted 
insurer, unless he possesses a current surplus lines insurance li- 
cense issued by the Commissioner. 

(b) The Commissioner shall issue a surplus lines license to any 
qualified holder of a current fire and casualty broker’s or agent’s 
license, but only when the broker or agent has: 

(1) Remitted the fifty dollars ($50.00) annual fee to the Com- 
missioner; 

(2) Submitted a completed license application on a form sup- 
plied by the Commissioner, and the application has been 
approved by the Commissioner; 

(3) Passed a qualifying examination approved by the Commis- 
sioner; except that all holders of a license prior to July 11, 
1985 shall be deemed to have passed such an examination; 
and 

(4) Filed with the Commissioner, and maintains during the 
term of the license, in force and unimpaired a bond in favor 
of this State in the sum of ten thousand dollars ($10,000), 
aggregate liability, with corporate sureties approved by 
the Commissioner. The bond shall be conditioned that the 
surplus lines licensee will conduct business in accordance 
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with the provisions of this Article and will promptly remit 
the taxes as provided by law. No bond shall be terminated 
unless at least 30 days prior written notice is given to the 
licensee and Commissioner. 

(c) Corporations shall be eligible to be resident surplus lines li- 
censees, upon the following conditions: 

(1) The corporate licensees shall list individuals within the 
corporation who have satisfied all requirements of this Ar- 
ticle to become surplus lines licensees; and 

(2) Only those individuals listed on the corporate license and 
who are surplus lines licensees shall transact surplus lines 
business. 

(d) Each surplus lines license shall be issued on September 1 of 
each year and expire August 31 of the following year unless re- 
newed. Application for renewal shall be made 30 days before the 
expiration date. The license shall be renewed upon payment of the 
annual license fee and compliance with the other applicable provi- 
sions of this section. Any person who places surplus lines insurance 
without a valid surplus lines license in effect shall pay a penalty of 
one thousand dollars ($1,000) and be subject to such other penalties 
as provided by law. 

(e) Any person who does not renew a surplus lines license and 
applies for another surplus lines license more than two years after 
the expiration date of the previous license shall be required to sat- 
isfy every condition in this section, including the written exam, 
before the Commissioner issues another surplus lines license to 
that person. (1985, c. 688, s. 1; 1985 (Reg. Sess., 1986), c. 928, s. 6; c. 
1013, ss. 4, 16; 1987, c. 629, s. 18; c. 752, s. 6; 1987 (Reg. Sess., 
1988), c. 975, s. 14.) 


Effect of Amendments. — Session Session Laws 1987, c. 752, s. 6, effec- 


Laws 1985 (Reg. Sess., 1986) c. 928, s. 6, 
effective September 1, 1986, substituted 
“ten thousand dollars ($10,000)” for 
“fifty thousand dollars ($50,000)” in the 
first sentence of subdivision (b)(4). 

Session Laws 1985 (Reg. Sess., 1986), 
c. 1013, s. 4, effective September 1, 1986, 
rewrote subsection (d). 

Session Laws 1985 (Reg. Sess., 1986), 
c. 1013, s. 16, effective July 15, 1986, 
inserted “and who are surplus lines li- 
censees” in subdivision (c)(2). 


tive September 1, 1987, added subsec- 
tion (e). 

Session Laws 1987, c. 629, s. 18, effec- 
tive February 1, 1988, deleted “general” 
preceding “agent’s license” in the intro- 
ductory language of subsection (b). 

The 1987 (Reg. Sess., 1988) amend- 
ment, effective June 27, 1988, substi- 
tuted “two years” for “one year” in sub- 
section (e). 


§ 58-434. Surplus lines licensees may accept busi- 


ness from other agents or brokers. 
A surplus lines licensee may originate surplus lines insurance or 
accept such insurance from any other duly licensed agent or broker, 


and the surplus lines licensee may compensate such agent or broker 
therefor. (1985, c. 688, s. 1.) , 
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§ 58-435. Records of surplus lines licensee. 


Each surplus lines licensee shall keep in his office in this State a 
full and true record of each surplus lines insurance contract placed 
by or through him, including a copy of the policy, certificate, cover 
note, or other evidence of insurance, which record shall include the 
following items: 

(1) Amount of the insurance and perils insured; 
(2) Brief description of the property insured and its location; 
(3) Gross premium charged; 
(4) Any return premium paid; 
(5) Rate of premium charged upon the several items of prop- 
erty; 
(6) Effective date of the contract, and the terms thereof; 
(7) Name and address of the insured; 
(8) Name and address of the insurer; 
(9) Amount of tax and other sums to be collected from the 
insured; and 
(10) Identity of the producing broker, any confirming corre- 
spondence from the insurer or its representative, and the 
application. 
The record of each contract shall be kept open at all reasonable 
times to examination by the Commissioner without notice for a 
period not less than five years following termination of the con- 
tract. (1985, c. 688, s. 1.) 


§ 58-436. Quarterly reports; summary of exported 
business. 


On or before the end of January, April, July, and October of each 
year, each surplus lines licensee shall file with the Commissioner, 
on a form prescribed by the Commissioner, a verified report of all 
surplus lines insurance transacted during the preceding three 
months showing: 

(1) Aggregate gross premiums written; 

(2) Aggregate return premiums; and 

(3) Amount of aggregate tax to be remitted. (1985, c. 688, s. 1; 
1987, c. 864, s. 36.) 


Effect of Amendments. — The 1987 and December” and deleted “in dupli- 
amendment, effective August 14, 1987, cate” following “a verified report” in the 
substituted “January, April, July, and introductory paragraph. 

October” for “March, June, September 


§ 58-437. Surplus lines tax. 


(a) Gross premiums charged, less any return premiums, for sur- 
plus lines insurance are subject to a premium receipts tax of five 
percent (5%), which shall be collected by the surplus lines licensee 
as specified by the Commissioner, in addition to the full amount of 
the gross premium charged by the insurer for the insurance. The 
tax on any portion of the premium unearned at termination of in- 
surance having been credited by the State to the licensee shall be 
returned to the policyholder directly by the surplus lines licensee or 
through the producing broker, if any. The surplus lines licensee is 
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prohibited from absorbing such tax and from rebating for any rea- 
son, any part of such tax. | 

(b) At the same time that he files his quarterly report as set forth 
in G.S. 58-436, each surplus lines licensee shall pay the premium 
receipts tax due for the period covered by the report. 

(c) This section does not apply to risks of State government agen- 
cies nor to risks of local government risk pools created and operat- 
ing under Article 39 of this Chapter. 

(d) The surplus lines licensee placing the insurance and claiming 
the exemption in subsection (c) of this section shall affirmatively 


show in writing to the Commissioner that the risk qualifies for the 
exemption. (1985, c. 688, s. 1; 1985 (Reg. Sess., 1986), c. 928, s. 11; 


1987, c. 727, ss. 2, 3; c. 864, s. 37.) 


Effect of Amendments. — The 1985 
(Reg. Sess., 1986) amendment, effective 
July 8, 1986, rewrote subsection (c), 
which read: “This section shall not apply 
to insurance of risks of the State govern- 
ment, its political subdivisions, or of any 
agency thereof.” 


Session Laws 1987, c. 864, s. 37, effec- 
tive August 14, 1987, substituted “At 
the same time that he files” for “Within 
20 days after filing” in subsection (b). 

Session Laws 1987, c. 727, ss. 2 and 3, 
effective August 5, 1987, rewrote subsec- 
tion (c) and added subsection (d). 


§ 58-438. Collection of tax. 


All provisions of Chapter 105 of the General Statutes, not incon- 
sistent with this Article, relating to administration, auditing and 
making returns, the imposition and collection of tax and the lien 
thereon, assessments, refunds, and penalties, shall be applicable to 
the tax imposed by this Article; and with respect thereto, the Com- 
missioner has the same power and authority as is given to the 
Secretary of Revenue under the provisions of Chapter 105 of the 
mene Statutes. (1985, c. 688, s. 1; 1985 (Reg. Sess., 1986), c. 928, 
s. 7. 


Effect of Amendments. — The 1985 
(Reg. Sess., 1986) amendment, effective 
September 1, 1986, rewrote this section. 


§ 58-439. Suspension, revocation or nonrenewal of 
surplus lines licensee’s license. 


The Commissioner may suspend, revoke, or refuse to renew the 
license of a surplus lines licensee after notice and hearing as pro- 
vided under G.S. 58-9.7 upon any one or more of the following 
grounds: 

(1) Removal of the surplus lines licensee’s office from this 


(2) Removal of the surplus lines licensee’s office accounts and 
records from this State during the period during which 
such accounts and records are required to be maintained 
under G.S. 58-435; 

(3) Closing of the surplus lines licensee’s office for a period of 
more than 30 business days, unless permission is granted 
by the Commissioner; 

(4) Failure to make and file required reports; 

(5) Failure to transmit the required tax on surplus lines pre- 
miums; 
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(6) Failure to maintain the required bond; 

(7) Violation of any provision of this Article; or 

(8) For any other cause for which an insurance license could be 
denied, revoked, suspended, or renewal refused under the 
Insurance Law. (1985, c. 688, s. 1.) 


§ 58-440. Actions against surplus lines insurer; ser- 
vice of process. 


(a) A surplus lines insurer may be sued upon any cause of action 
arising in this State, under any surplus lines insurance contract 
made by it or evidence of insurance issued or delivered by the sur- 
plus lines licensee, pursuant to the procedure provided in G.S. 
58-153.1. Any such policy issued by the surplus lines licensee shall 
contain a provision stating the substance of this section and desig- 
nating the person to whom the Commissioner shall mail process. 

(b) Each surplus lines insurer engaging in surplus lines insur- 
ance shall be deemed thereby to have subjected itself to this Article. 

(c) The remedies and procedures provided in this section are in 
addition to any other methods provided by law for service of process 
upon insurers. (1985, c. 688, s. 1.) 


§ 58-441. Penalties. 


(a) Any surplus lines licensee who in this State represents or 
aids a nonadmitted insurer in violation of this Article shall be 
punity of a misdemeanor and subject to imprisonment or a fine, or 

oth. 

(b) In addition to any other penalty provided for in this section or 
otherwise provided by law, including any suspension, revocation, or 
refusal to renew a license, any person violating any provision of 
this Article shall be subject to a civil penalty, payment of restitu- 
tion, or both, in accordance with G.S. 58-9.7. (1985, c. 688, s. 1.) 


§§ 58-442 to 58-449: Reserved for future codification purposes. 


ARTICLE 37. 
Mandatory or Voluntary Risk Sharing Plans. 


§ 58-450. Establishment of plans. 


If the Commissioner finds, after a hearing held in accordance 
with G.S. 58-9.2, that in all or any part of this State, any amount or 
kind of insurance authorized by G.S. 58-72(4) through G.S. 
58-72(22) is not readily available in the voluntary market and that 
the public interest requires the availability of that insurance, he 
may either: 

(1) Promulgate plans to provide insurance coverage for any 
risks in this State that are, based on reasonable underwrit- 
ing standards, entitled to obtain but are otherwise unable 
to obtain coverage; or 

(2) Call upon insurers to prepare plans for his approval. (1986, 
Ex: Sess.;:c.. 7, 8. '1.) 
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Cross References. — As to the expi- 
ration of this Article, see § 58-461. 

Editor’s Note. — Session Laws 1986, 
Extra Session, c. 7, s. 13 makes this Ar- 
ticle effective upon ratification. Section 
13 further provides: “Within 30 days af- 
ter the effective date of this act the 
boards of directors of the FAIR Plan and 
the Beach Plan shall each submit a re- 
vised plan of operation for approval by 
the Commissioner in accordance with 
G.S. 58-173.21(b) and G.S. 58-173.7, re- 
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spectively.” The act was ratified on Feb- 
ruary 18, 1986. 

A further provision of Session Laws 
1986, Extra Session, c. 7, s. 13 provided 
that the act would expire on June 30, 
1988. However, this provision was de- 
leted by Session Laws 1987, c. 731, s. 1. 
As to the expiration of this Article, see 
now § 58-461. 

Section 12 of Session Laws 1986, 
Extra Session, c. 7 is a severability 
clause. 


§ 58-451. Purposes, contents, and operation of risk 


sharing plans. 


(a) Each plan promulgated or prepared pursuant to G.S. 58-450 


) 
shall: 
(1) Give consideration to: 


a. The need for adequate and readily accessible coverage; 
b. Optional methods of improving the market affected; 

c. The inherent limitations of the insurance mechanism; 
d. The need for reasonable underwriting standards; and 
e. The requirement of reasonable loss prevention mea- 


sures; 


(2) Establish procedures that will create minimum interfer- 
ence with the voluntary market; 

(3) Distribute the obligations imposed by the plan, and any 
profits or losses experienced by the plan, equitably and 
efficiently among the participating insurers; and 

(4) Establish procedures for applicants and participants to 
have their grievances reviewed by an impartial body. The 
filing and processing of a grievance pursuant to this subdi- 
vision does not stay the requirement for participation in a 
plan mandated by G.S. 58-452. 

(b) Each plan may, on behalf of its participants: 
(1) Issue policies of insurance to eligible applicants; 
(2) Underwrite, adjust, and pay losses on insurance issued by 


the plan; 


(3) Appoint a service company or companies to perform the 
functions enumerated in this subsection; and 
(4) Obtain reinsurance for any part or all of its risks. (1986, 


Ex. Sess., c. 7, s. 1.) 


§ 58-452. Persons required to participate. 


(a) Each plan shall require participation: 
(1) By all insurers licensed in this State to write the kinds of 
insurance covered by the specific plan; 
(2) By all agents licensed to represent those insurers for that 


kind of insurance; and 


(3) By every rating organization that makes rates for that kind 


of insurance. 


(b) The Commissioner shall exclude from each plan any person if 
pga a abe would impair the solvency of that person. (1986, Ex. 


CSS: Criss l,) 
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§ 58-453. Voluntary participation. 


Each plan may provide for participation by: 
(1) Insurers that are not required to participate by G.S. 58-452; 
(2) Eligible surplus lines insurers as defined in G.S. 58-422(3); 
or 
(3) Seer apt a approved by the Commissioner. (1986, Ex. Sess., 
Cletus. 


§ 58-454. Classification and rates. 


Each plan shall provide for: 

(1) The method of classifying risks; 

(2) The making and filing of rates which are not excessive, 
inadequate, or unfairly discriminatory and policy forms 
applicable to the various risks insured by the plan; 

(3) The adjusting and processing of claims; 

(4) The commission rates to be paid to agents or brokers for 
coverages written by the plan; and 

(5) Any other insurance or investment functions that are nec- 
essary for the purpose of providing adequate and readily 
accessible coverage. (1986, Ex. Sess., c. 7, s. 1.) 


§ 58-455. Basis for participation. 


Each plan shall specify the basis for participation by insurers, 
agents, rating organizations, and other participants and shall spec- 
ify the conditions under which risks shall be accepted and under- 
written by the plan. (1986, Ex. Sess., c. 7, s. 1.) 


§ 58-456. Duty to provide information. 


Every participating insurer and agent shall provide to any person 
seeking the insurance available in each plan, information about the 
services prescribed in the plan, including full information on the 
requirements and procedures for obtaining insurance under the 
plan, whenever the insurance is not readily available in the volun- 
tary market. (1986, Ex. Sess., c. 7, s. 1.) 


§ 58-457. Provision of marketing facilities. 


If the Commissioner finds that the lack of participating insurers 
or agents in a geographic area makes the functioning of a plan 
difficult, he may order that the plan appoint agents on such terms 
as he designates or that the plan take other appropriate steps to 
guarantee that service is available. (1986, Ex. Sess., c. 7, s. 1.) 


§ 58-458. Voluntary risk sharing plans. 


Insurers doing business within this State or reinsurers approved 
by the Commissioner may prepare voluntary plans that will pro- 
vide any specific amount or kind of insurance or component thereof 
for all or any part of this State in which that insurance is not 
readily available in the voluntary market and in which the public 
interest requires the availability of the coverage. These plans shall 
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be submitted to the Commissioner and, if approved by him, may be 
put into operation. (1986, Ex. Sess., c. 7, s. 1.) 


§ 58-459. Article not subject to Administrative Pro- 
cedure Act. 

The provisions of Chapter 150B of the General Statutes shall not 

apply to this Article, except that G.S. 150B-39 and G.S. 150B-41 


shall apply to hearings conducted pursuant to G.S. 58-450. (1986, 
WX?) De8s7-G. 1, iS. 


§ 58-460. Immunity of Commissioner and plan par- 
ticipants. 


There shall be no liability on the part of, and no cause of action 
shall arise against the Commissioner, his representatives, or any 
plan, its participants, or its employees for any good faith action 
taken by them in the performance of their powers and duties in 
creating any plan pursuant to this Article. (1986, Ex. Sess., c. 7, s. 
1.) 


§ 58-461. Expiration. 
This Article shall expire on July 1, 1989. (1987, c. 731, s. 2.) 


Editor’s Note. — Session Laws 1987, upon ratification. The act was ratified 
c. 731, s. 3 makes this section effective August 6, 1987. 


8§ 58-462 to 58-469: Reserved for future codification purposes. 


ARTICLE 38. 


Insurance Regulatory Reform Act. 


§ 58-470. Short title. 


This Article is known and may be cited as the Insurance Regula- 
tory Reform Act. (1985 (Reg. Sess., 1986), c. 1027, s. 14.) 


Editor’s Note. — Session Laws 1985 Session Laws 1985 (Reg. Sess., 1986), 
(Regular Session, 1986), c. 1027, s. 58, c. 1027, s. 57, contains a severability 
makes this Article effective September clause. 

1, 1986. 


§ 58-471. Legislative findings and intent. 


(a) Due to conditions in national and international property and 
liability insurance markets, insureds in the United States have 
experienced unprecedented in-term cancellations of existing poli- 
cies for entire books of business, have been afforded little or no 
notice that existing policies would not be renewed at their expira- 
tion dates, or would be renewed only at substantially higher rates 
or on less favorable terms. The General Assembly finds that such 
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conditions pose an imminent peril to the public welfare for the 
following reasons: 

(1) In-term cancellations of insurance coverages erode in- 
sureds’ confidence and breach insureds’ trust; unfairly and 
prematurely terminate the promised coverage; force per- 
sons to go without needed insurance protection or force the 
procurement of substitute insurance at greater cost; and 
Sane marketplace confusion resulting in product unavail- 
ability. 

(2) Failures to provide timely notices of nonrenewals or of re- 
newals with altered terms deprive persons of adequate op- 
portunities to secure affordable replacement coverages or 
require persons to go without needed insurance protection. 

(b) The General Assembly finds that there is no uniform require- 
ment for the notice of cancellation, renewal, or nonrenewal for com- 
mercial property and liability insurance and that it should adopt 
reasonable requirements for such notices and should regulate in- 
term cancellations of entire books of business by companies. (1985 
(Reg. Sess., 1986), c. 1027, s. 14.) 


§ 58-472. Scope. 


(a) Except as otherwise provided, this Article applies to all kinds 
of insurance authorized by G.S. 58-72(4) through (14) and G.S. 
58-72(18) through (22), and to all insurance companies licensed by 
the Commissioner to write those kinds of insurance. This Article 
does not apply to insurance written under Articles 12B, 18A, 18B, 
25A or 36 of this Chapter; to marine insurance as defined in G.S. 
58-131.36(3); to personal inland marine insurance; to aviation in- 
surance; to policies issued in this State covering risks with multi- 
state locations, except with respect to coverages applicable to loca- 
tions within this State; to any town or county farmers mutual fire 
insurance association restricting its operations to not more than 
five counties in this State that are adjacent to the county in which 
its home office is located; nor to domestic insurance companies, 
associations, orders, or fraternal benefit societies doing business in 
this State on the assessment plan. 

(b) This Article is not exclusive, and the Commissioner may also 
consider other provisions of this Chapter to be applicable to the 
circumstances or situations addressed in this Article. Policies may 
provide terms more favorable to insureds than are required by this 
Article. The rights provided by this Article are in addition to and do 
not prejudice any other rights the insured may have at common 
law, under statutes, or under administrative rules. (1985 (Reg. 
Sess., 1986), c. 1027, s. 14; 1987, c. 441, ss. 1, 2.) 


Effect of Amendments. — The 1987 
amendment, effective June 22, 1987, 
substituted “to marine insurance as de- 
fined in G.S. 58-131.36(3); to” for “to ma- 
rine and,” deleted “nor” preceding “to 
policies issued in this State covering 
risks,” and added the language begin- 


ning “to any town or county farmers mu- 
tual fire insurance association” and end- 
ing “fraternal benefit societies doing 
business in this State on the assessment 
plan” in the second sentence of subsec- 
tion (a). 
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§ 58-473. Certain policy cancellations prohibited. 


(a) No insurance policy or renewal thereof may be cancelled by 
the insurer prior to the expiration of the term or anniversary date 
stated in the policy and without the prior written consent of the 
insured, except for any one of the following reasons: 

(1) Nonpayment of premium in accordance with the policy 
terms; 

(2) An act or omission by the insured or his representative that 
constitutes material misrepresentation or nondisclosure of 
a material fact in obtaining the policy, continuing the pol- 
icy, or presenting a claim under the policy; 

(3) Increased hazard or material change in the risk assumed 
that could not have been reasonably contemplated by the 
parties at the time of assumption of the risk; 

(4) Substantial breach of contractual duties, conditions, or 
warranties that materially affects the insurability of the 
risk; 

(5) A fraudulent act against the company by the insured or his 
representative that materially affects the insurability of 
the risk; 

(6) Willful failure by the insured or his representative to insti- 
tute reasonable loss control measures that materially af- 
fect the insurability of the risk after written notice by the 
insurer; 

(7) Loss of facultative reinsurance, or loss of or substantial 
changes in applicable reinsurance as provided in G.S. 
58-476; 

(8) Conviction of the insured of a crime arising out of acts that 
materially affect the insurability of the risk; or 

(9) A determination by the Commissioner that the continua- 
tion of the policy would place the insurer in violation of the 
laws of this State; 

(10) The named insured fails to meet the requirements con- 
tained in the corporate charter, articles of incorporation, or 
bylaws of the insurer, when the insurer is a company orga- 
nized for the sole purpose of providing members of an orga- 
nization with insurance coverage in this State. 

(b) Any cancellation permitted by subsection (a) of this section is 
not effective unless written notice of cancellation has been deliv- 
ered or mailed to the insured, not less than 15 days before the 
proposed effective date of cancellation. The notice must be given or 
mailed to the insured, and any designated mortgagee or loss payee 
at their addresses shown in the policy or, if not indicated in the 
policy, at their last known addresses. The notice must state the 
precise reason for cancellation. Proof of mailing is sufficient proof of 
notice. Failure to send this notice to any designated mortgagee or 
loss payee invalidates the cancellation only as to the mortgagee’s or 
loss payee’s interest. 

(c) This section does not apply to any insurance policy that has 
been in effect for less than 60 days and is not a renewal of a policy. 
That policy may be cancelled for any reason by furnishing to the 
insured at least 15 days prior written notice of and reasons for 
cancellation. 
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(d) Cancellation for nonpayment of premium is not effective if 
the amount due is paid before the effective date set forth in the 
notice of cancellation. 

(e) Copies of the notice required by this section shall also be sent 
to the agent or broker of record; however, failure to send copies of 
the notice to such persons shall not invalidate the cancellation. 
(1985 (Reg. Sess., 1986), c. 1027, s. 14.) 


§ 58-474. Notice of nonrenewal, premium rate in- 
crease, or change in coverage required. 


(a) No insurer may refuse to renew an insurance policy except in 
accordance with the provisions of this section, and any nonrenewal 
attempted or made that is not in compliance with this section is not 
effective. This section does not apply if the policyholder has insured 
elsewhere, has accepted replacement coverage, or has requested or 
agreed to nonrenewal. 

(b) An insurer may refuse to renew a policy that has been writ- 
ten for a term of one year or less at the policy’s expiration date by 
giving or mailing written notice of nonrenewal to the insured not 
less than 45 days prior to the expiration date of the policy. 

(c) An insurer may refuse to renew a policy that has been written 
for a term of more than one year or for an indefinite term at the 
policy anniversary date by giving or mailing written notice of non- 
renewal to the insured not less than 45 days prior to the anniver- 
sary date of the policy. 

(d) Except as provided in G.S. 58-475, whenever an insurer 
lowers coverage limits or raises deductibles or premium rates other 
than at the request of the policyholder, the insurer shall give the 
policyholder written notice of such change at least 30 days in ad- 
vance of the effective date of the change. 

(e) The notice required by this section must be given or mailed to 
the insured and any designated mortgagee or loss payee at their 
addresses shown in the policy or, if not indicated in the policy, at 
their last known addresses. Proof of mailing is sufficient proof of 
notice. The notice of nonrenewal must state the precise reason for 
nonrenewal. Failure to send this notice to any designated mort- 
gagee or loss payee invalidates the nonrenewal only as to the mort- 
gagee’s or loss payee’s interest. 

(f) Copies of the notice required by this section shall also be sent 
the agent or broker of record; however, failure to send copies of the 
notice to such persons shall not invalidate the nonrenewal. (1985 
(Reg. Sess., 1986), c. 1027, s. 14; 1987, c. 441, ss. 3, 4.) 


Effect of Amendments. — The 1987 _ present subsection (d), and redesignated 
amendment, effective August 1, 1987, former subsections (d) and (e) as present 
inserted “rate” in the catchline, added subsections (e) and (f). 
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§ 58-475. Notice of renewal of policies with pre- 
mium rate or coverage changes. 


(a) If an insurer intends to renew a policy, the insurer must fur- 
nish to the insured the renewal terms and a statement of the 
amount of premium due for the renewal policy period. This section 
applies only if the insurer intends to decrease coverage, increase 
deductibles, or increase the premium rate in the renewal policy. 

(b) If the policy being renewed was written for a term of one year 
or less, the renewal terms and statement of premium due must be 
given or mailed not less than 45 days before the expiration date of 
that policy. If the policy being renewed was written for a term of 
more than one year or for an indefinite term, the renewal terms and 
statement of premium due must be given or mailed not less than 45 
days before the anniversary date of that policy. The renewal terms 
and statement of premium due must be given or mailed to the 
insured and any designated mortgagee or loss payee at their ad- 
dresses shown in the policy, or, if not indicated in the policy, at 
their last known addresses. 

(c) If the insurer fails to furnish the renewal terms and state- 
ment of premium due in the manner required by this section, the 
insured may cancel the renewal policy within the 30-day period 
following receipt of the renewal terms and statement of premium 
due. For refund purposes, earned premium for any period of cover- 
age shall be calculated pro rata upon the premium applicable to the 
policy being renewed instead of the renewal policy. 

(d) If a policy has been issued for a term longer than one year, 
and for additional consideration a premium has been guaranteed 
for the entire term, it is unlawful for the insurer to increase that 
premium or require policy deductibles or other policy or coverage 
provisions less favorable to the insured during the term of the pol- 
icy. 

(e) Copies of the notice required by this section shall also be 
given or mailed to any designated mortgagee or loss payee and may 
also be given or mailed to the agent or broker of record. (1985 (Reg. 
Sess., 1986), c. 1027, s. 14; 1987, c. 441, ss. 5, 6.) 


Effect of Amendments. — The 1987 _ serted “rate” in the catchline, and added 
amendment, effective June 22, 1987, in- the second sentence of subsection (a). 


§ 58-476. Loss of reinsurance. 


An insurer may cancel or refuse to renew a kind of insurance 
when the cancellation or nonrenewal is necessary because of a loss 
of or substantial reduction in applicable reinsurance, by filing a 
plan with the Commissioner pursuant to the requirements of this 
section. The insurer’s plan must be filed with the Commissioner at 
least 15 business days prior to the issuance of any notice of cancel- 
lation or nonrenewal. The insurer may implement its plan upon the 
approval of the Commissioner, which shall be granted or denied in 
writing, with the reasons for his actions, within 15 business days of 
the Commissioner’s receipt of the plan. Any plan submitted for 
approval shall contain a certification by an elected officer of the 
company: 

(1) That the loss or substantial change in applicable reinsur- 
ance necessitates the cancellation or nonrenewal action; 
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(2) That the insurer has made a good faith effort to obtain 
replacement reinsurance but was unable to do so because 
of the unavailability or unaffordability of replacement re- 
insurance; 

(3) Identifying the category of risks, the total number of risks 
written by the company in that category, and the number 
of risks intended to be cancelled or not renewed; 

(4) Identifying the total amount of the insurer’s net retention 
for the risks intended to be cancelled or not renewed; 

(5) Identifying the total amount of risk ceded to each reinsurer 
and the portion of that total that is no longer available; 

(6) Explaining how the loss of or reduction in reinsurance af- 
fects the insurer’s risks throughout the kind of insurance 
proposed for cancellation or nonrenewal; 

(7) Explaining why cancellation or nonrenewal is necessary to 
cure the loss of or reduction in reinsurance; and 

(8) Explaining how the cancellations or nonrenewals, if ap- 
proved, will be implemented and the steps that will be 
taken to ensure that the cancellation or nonrenewal deci- 
sions will not be applied in an arbitrary, capricious, or © 
unfairly discriminatory manner. (1985 (Reg. Sess., 1986), 
3102/1814) 


§ 58-477. Notice of cessation of business through 
Insurance agency. 


(a) Each insurer must, upon the cessation of any of its business 
through a North Carolina insurance agency, furnish the Commis- 
sioner with the following information on a form to be prescribed by 
the Commissioner: 

(1) The kinds of policies no longer written through the agency. 
In describing the kinds of these policies, those appearing 
on page 14 of the annual statement convention blank will 
suffice, except that liability coverages should be more spe- 
cifically described; 

(2) The number of policies, by kind, no longer written through 
the agency; 

(3) A statement as to whether or not the cessation of business 
is by nonrenewal of business at policy expiration dates, or 
is a decision not to accept new business from the agency, or 
a combination of these; 

(4) If the cessation is by the insurer, the specific reason or 
reasons for the cessation; and 

(5) The names and addresses of the insurer and the agency and 
the effective date of the cessation of the business. 

(b) This section applies to the cessation of the writing of any kind 
of insurance subject to this Article through an agency located in 
North Carolina. Reports are required even though other kinds of 
insurance may still be written through the agency. (1985 (Reg. 
Sess., 1986), c. 1027, s. 14.) 
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§ 58-478. No liability for statements or communica- 
tions made in good faith; prior notice to 
agents or brokers. 


(a) There is no liability on the part of and no cause of action for 
defamation or invasion of privacy arises against any insurer or its 
authorized representatives, agents, or employees, or any licensed 
insurance agent or broker, for any communication or statement 
made, unless shown to have been made in bad faith with malice, in 
any of the following: 

(1) A written notice of cancellation under G.S. 58-473, of non- 
renewal under G.S. 58-474, or of cessation of business 
through an agency under G.S. 58-477, specifying the rea- 
sons therefor; 

(2) Communications providing information pertaining to such 
cancellation, nonrenewal, or cessation of business through 
an agency; | 

(3) Evidence submitted at any court proceeding, administra- 
tive hearing, or informal inquiry in which such cancella- 
tion, nonrenewal, or cessation of business through an 
agency is an issue. 

(b) With respect to the notices that must be given or mailed to 
agents or brokers under G.S. 58-473, 58-474, and G.S. 58-475, the 
insurer may give or mail that notice at the same time or prior to 
giving or mailing the notice to the insured. (1985 (Reg. Sess., 1986), 
c. 1027, s. 14; 1987 (Reg. Sess., 1988), c. 975, s. 31.) 


Effect of Amendments. — The 1987 58-474, and 58-475” for “G.S. 58-473 and 
(Reg. Sess., 1988) amendment, effective G.S. 58-474” in subsection (b). 
June 27, 1988, substituted “G.S. 58-473, 


§ 58-479. Termination of writing kind of insurance. 


(a) Except as provided in G.S. 58-476, no insurer may terminate, 
by nonrenewals, an entire book of business of any kind of insurance 
without 60 days prior written notice to the Commissioner; unless 
the Commissioner determines that continuation of the line of busi- 
ness would impair the solvency of the insurer or unless the Com- 
missioner determines that such termination is effected under a plan 
that minimizes disruption in the marketplace or that makes provi- 
sions for alternative coverage at comparable rates and terms. 

(b) Except as provided in G.S. 58-476, in-term cancellation by an 
insurer of an entire book of business of any kind of insurance is 
presumed to be unfair, inequitable, and contrary to the public inter- 
est, unless the Commissioner determines that continuation of the 
line of business would impair the solvency of the insurer or unless 
the Commissioner determines that such termination is effected un- 
der a plan that minimizes disruption in the marketplace or that 
makes provisions for alternative coverage at comparable rates and 
terms. (1985 (Reg. Sess., 1986), c. 1027, s. 14.) 


280 


§58-480 INSURANCE §58-480 


§ 58-480. Policy form and rate filings; punitive 
damages; data required to support fil- 
ings. 


(a) With the exception of inland marine insurance that is not 
written according to manual rates and rating plans, all policy forms 
must be filed with and either approved by the Commissioner or 90 
days have elapsed and he has not disapproved the form before they 
may be used in this State. With respect to liability insurance policy 
forms, an insurer may exclude or limit coverage for punitive dam- 
ages awarded against its insured. 

(b) With the exception of inland marine insurance that is not 
written according to manual rates and rating plans, all rates by 
licensed fire and casualty companies or their designated rating or- 
ganizations must be filed with the Commissioner at least 60 days 
before they may be used in this State. Any filing may become effec- 
tive on a date earlier than that specified in this subsection upon 
agreement between the Commissioner and the filer. 

(c) A filing that does not include the statistical and rating infor- 
mation required by subsections (d) and (e) of this section is not a 
proper filing, and will be returned to the filing insurer or organiza- 
tion. The filer may then remedy the defects in the filing. An other- 
wise defective filing thus remedied shall be deemed to be a proper 
filing, except that all periods of time specified in this Article will 
run from the date the Commissioner receives additional or 
amended documents necessary to remedy all material defects in the 
filing. 

(d) The following information must be included in each policy 
form, rule, and rate filing: 

(1) A detailed list of the rates, rules, and policy forms filed, 
accompanied by a list of those superseded; and 

(2) A detailed description, properly referenced, of all changes 
in policy forms, rules, and rates, including the effect of 
each change. 

(e) Each policy form, rule, and rate filing that is based on statis- 
tical data must be accompanied by the following properly identified 
information: 

(1) North Carolina earned premiums at the actual and current 
rate level; losses and loss adjustment expenses, each on 
paid and incurred bases without trending or other modifi- 
cation for the experience period, including the loss ratio 
anticipated at the time the rates were promulgated for the 
experience period; 

(2) Credibility factor development and application; 

(3) Loss development factor derivation and application on both 
paid and incurred bases and in both numbers and dollars of 
claims; 

(4) Trending factor development and application; 

(5) Changes in premium base resulting from rating exposure 
trends; 

(6) Limiting factor development and application; 

(7) Overhead expense development and application of commis- 
sion and brokerage, other acquisition expenses, general 
expenses, taxes, licenses, and fees; 

(8) Percent rate change; 
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(9) Final proposed rates; 

(10) Investment earnings, consisting of investment income and 
realized plus unrealized capital gains, from loss, loss ex- 
pense, and unearned premium reserves; 

(11) Identification of applicable statistical plans and programs 
and a certification of compliance with them; 

(12) Investment earnings on capital and surplus; 

(13) Level of capital and surplus needed to support premium 
writings without endangering the solvency of the company 
or companies involved; and 

(14) Such other information that may be required by any rule 
adopted by the Commissioner. 

Provided, however, that no filing may be returned or disapproved 
on the grounds that such information has not been furnished if the 
filer has not been required to collect such information pursuant to 
statistical plans or programs or to report such information to statis- 
tical agents, except where the Commissioner has given reasonable 
prior notice to the filer to begin collecting and reporting such infor- 
mation or except when the information is readily available to the 
filer. 

(f) It is unlawful for an insurer to charge or collect, or attempt to 
charge or collect, any premium for insurance except in accordance 
with filings made with the Commissioner under this section and 
Article 13C of this Chapter. (1985 (Reg. Sess., 1986), c. 1027, s. 14; 
1987, c. 441, ss. 7, 9, 10.) 


Effect of Amendments. — The 1987 


amendment, effective June 22, 1987, ° 


substituted “With the exception of in- 
land marine insurance that is not writ- 
ten according to manual rates and rat- 
ing plans” for “With the exception of in- 
land marine insurance, which by gen- 


eral custom of the business is not writ- 
ten according to manual rates and rat- 
ing plans” at the beginning of subsec- 
tions (a) and (b), and added the second 
sentence of subsection (b) and the second 
and third sentences of subsection (c). 


§ 58-481. Penalties; restitution. 


In addition to criminal penalties for acts declared unlawful by 
this Article, any violation of this Article subjects an insurer to 
revocation or suspension of its certificate of authority, or monetar 
penalties or payment of restitution as provided in G.S. 58-9.7. (1985 
(Reg. Sess., 1986), c. 1027, s. 14.) 


§§ 58-482 to 58-489: Reserved for future codification purposes. 


ARTICLE 39. 


Local Government Risk Pools. 


§ 58-490. Short title; definition. 
This Article shall be known and may be cited as the Local Gov- 
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ernment Risk Pool Act. As used in this Article, “local government” 
means any county, city, or housing authority located in this State. 
(1985 (Reg. Sess., 1986), c. 1027, s. 26; 1987, c. 864, s. 30.) 


Local Modification. — Town of c. 1027, s. 57, contains a severability 
Tarboro: 1987 (Reg. Sess., 1988), c. 1083. clause. 

Editor’s Note. — Session Laws 1985 Effect of Amendments. — The 1987 
(Reg. Sess., 1986), c. 1027, s. 58, makes amendment, effective August 14, 1987, 
this Article effective July 16, 1986. substituted “city, or housing authority” 

Session Laws 1985 (Reg. Sess., 1986), for “or municipal corporation.” 


§ 58-491. Local government pooling of property, li- 
| ability and workers’ compensation cov- 
erages. 


In addition to other authority granted pursuant to Chapters 153A 
and 160A of the General Statutes, two or more local governments 
may enter into contracts or agreements pursuant to this Article for 
the joint purchasing of insurance or to pool retention of their risks 
for property losses and liability claims and to provide for the pay- 
ment of such losses of or claims made against any member of the 
pool on a cooperative or contract basis with one another, or may 
enter into a trust agreement to carry out the provisions of this 
Article. In addition to other authority granted pursuant to Chap- 
ters 153A and 160A of the General Statutes, two or more local 
governments may enter into contracts or agreements pursuant to 
this Article to establish a separate workers’ compensation pool to 
provide for the payment of workers’ compensation claims pursuant 
to Chapter 97 of the General Statutes or to establish pools provid- 
ing for life or accident and health insurance for their employees on 
a cooperative or contract basis with one another; or may enter into 
a trust agreement to carry out the provisions of this Article. A 
workers’ compensation pool established pursuant to this Article 
may only provide coverage for workers’ compensation, employers’ 
liability, and occupational disease claims. Such local governments 
shall give the Commissioner 30 days’ advance written notification, 
in a form prescribed by the Commissioner, that they intend to orga- 
nize and operate risk pools pursuant to this Article. (1985 (Reg. 
Sess., 1986), c. 1027, s. 26; 1987, c. 441, s. 14.) 


Effect of Amendments. — The 1987 
amendment, effective June 22, 1987, 
added the last sentence. 


§ 58-492. Board of trustees. 


(a) Each pool will be operated by a board of trustees consisting of 
at least five persons who are elected officials or employees of local 
governments within this State. The board of trustees of each pool 


(1) Establish terms and conditions of coverage within the pool, 


including underwriting criteria and exclusions of coverage; 
(2) Ensure that all valid claims are paid promptly; 
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(3) Take all necessary precautions to safeguard the assets of 
the pool; 

(4) Maintain minutes of its meeting and make those minutes 
available to the Commissioner; 

(5) Designate an administrator to carry out the policies estab- 
lished by the board of trustees and to provide day to day 
management of the group and delineate in written 
minutes of its meetings the areas of authority it delegates 
to the administrator; and 

(6) Establish guidelines for membership in the pool. 

(b) The board of trustees may not: 

(1) Extend credit to individual members for payment of a pre- 
mium, except pursuant to payment plans approved by the 
Commissioner. 

(2) Borrow any moneys from the pool or in the name of the 
pool, except in the ordinary course of business, without 
first advising the Commissioner of the nature and purpose 
of the loan and obtaining prior approval from the Commis- 
sioner. (1985 (Reg. Sess., 1986), c. 1027, s. 26.) 


§ 58-493. Contract. 


A contract or agreement made pursuant to this Article must con- 
tain provisions: 

(1) For a system or program of loss control; 

(2) For termination of membership including either: 

a. Pete eye of individual members of the pool by the 
pool; or 

b. Election by an individual member of the pool to termi- 
nate its participation; 

(3) Requiring the pool to pay all claims for which each member 
incurs liability during each member’s period of member- 
ship, except where a member has individually retained the 
risk, where the risk is not covered, and except for amount 
of claims above the coverage provided by the pool. 

(4) For the maintenance of claim reserves equal to known in- 
curred losses and loss adjustment expenses and to an esti- 
mate of incurred but not reported losses; 

(5) For a final accounting and settlement of the obligations of 
or refunds to a terminating member to occur when all in- 
curred claims are concluded, settled, or paid; 

(6) That the pool may establish offices where necessary in this 
State and employ necessary staff to carry out the purposes 
of the pool; 

(7) That the pool may retain legal counsel, actuaries, claims 
adjusters, auditors, engineers, private consultants, and ad- 
visors, and other persons as the board of trustees or the 
administrator deem to be necessary; 

(8) That the pool may make and alter bylaws and rules per- 
taining to the exercise of its purpose and powers; 

(9) That the pool may purchase, lease, or rent real and per- 
sonal property it deems to be necessary; and 

(10) That the pool may enter into financial services agree- 
ments with financial institutions and that it may issue 
ie in its own name. (1985 (Reg. Sess., 1986), c. 1027, s. 
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§ 58-494. Termination. 


A pool or a terminating member must provide at least 90 days’ 
written notice of the termination or cancellation. A workers’ com- 
pensation pool must notify the Commissioner of the termination or 
cancellation of a member within 10 days after notice of termination 
or cancellation is received or issued. (1985 (Reg. Sess., 1986), c. 
iieieese 20) 


§ 58-495. Financial monitoring and evaluation of 
pools. 


Each pool must be audited annually at the expense of the pool by 
a certified public accounting firm, with a copy of the report avail- 
able to the governing body or chief executive officer of each member 
of the pool and to the Commissioner. The board of trustees of the 
pool must obtain an appropriate actuarial evaluation of the loss and 
loss adjustment expense reserves of the pool, including an estimate 
of losses and loss adjustment expenses incurred but not reported. 
The provisions of G.S. 58-16, 58-17, 58-18, 58-21, 58-22, 58-25, 
58-25.1, 58-27, and 58-63 apply to each pool and to persons that 
administer pools for local governments. Annual financial state- 
ments required by G.S. 58-21 shall be filed by each pool within 60 
days after the end of the pool’s fiscal year. (1985 (Reg. Sess., 1986), 
c. 1027, s. 26; 1987, c. 441, s. 15.) 


Effect of Amendments. — The 1987 costs of such examination expenses will 


amendment, effective June 22, 1987, re- 
wrote the catchline, which formerly read 
“Audit,” and substituted the present 
third and fourth sentences for former 
third, fourth and fifth sentences, which 
read “The Commissioner must examine 


be paid by the pool that is subject to the 
examination. The Commissioner may 
examine a pool earlier than three years 
after a previous examination if he has 
reason to believe that the pool is insol- 
vent or financially impaired.” 


each pool once every three years. The 


§ 58-496. Insolvency or impairment of pool. 


(a) If, as a result of the annual audit or an examination by the 
Commissioner, it appears that the assets of a pool are insufficient to 
enable the pool to discharge its legal liabilities and other obliga- 
tions, the Commissioner must notify the administrator and the 
board of trustees of the pool of the deficiency and his list of recom- 
mendations to abate the deficiency, including a recommendation 
not to add any new members until the deficiency is abated. If the 
pool fails to comply with the recommendations within 30 days after 
the date of the notice, the Commissioner may apply to the Superior 
Court of Wake County for an order requiring the pool to abate the 
deficiency and authorizing the Commissioner to appoint one or 
more special deputy commissioners, counsel, clerks, or assistants to 
oversee the implementation of the Court’s order. The compensation 
and expenses of such persons shall be fixed by the Commissioner, 
subject to the approval of the Court, and shall be paid out of the 
funds or assets of the pool. 

(b) If a pool is determined to be insolvent, financially impaired, 
or is otherwise found to be unable to discharge its legal liabilities 
and other obligations, each pool contract will provide that the mem- 
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bers of the pool shall be assessed on a pro rata basis as calculated by 
the amount of each member’s average annual contribution in order 
to satisfy the amount of deficiency. Members of a pool may, by 
contract, agree to limit the assessment to the amount of each mem- 
ber’s annual contribution to the pool. Such a contractual agreement 
shall not impair the authority granted the Commissioner by this 
section. (1985 (Reg. Sess., 1986), c. 1027, s. 26; 1987, c. 441, ss. 16, 


17.) 


Effect of Amendments. — The 1987 
amendment, effective June 22, 1987, 
substituted the present second and third 
sentences of subsection (a) for a former 
second sentence, which read “If the pool 
fails to comply with the recommenda- 
tions within 60 days after the date of the 
notice, the Commission must notify the 
chief executive officers for the governing 
bodies of the members of the pool, the 


Governor, the President of the Senate, 
and the Speaker of the House of Repre- 
sentatives that the pool has failed to 
comply with the recommendations of the 
Commissioner.”; and substituted the 
last two sentences of subsection (b) for a 
former final sentence thereof, which 
read “The assessment may not exceed 
the amount of each member’s average 
annual contribution to the pool.” 


§ 58-497. Immunity of administrators and boards 
of trustees. 


There is no liability on the part of and no cause of action arises 
against any board of trustees established or administrator ap- 
pointed pursuant to G.S. 58-492, their representatives, or any pool, 
its members, or its employees, agents, contractors, or subcontrac- 
tors for any good faith action taken by them in the performance of 
their powers and duties in creating or administering any pool under 
this Article. (1985 (Reg. Sess., 1986), c. 1027, s. 26.) 


§ 58-498. Pools not covered by guaranty associa- 
tions or solvency funds. 

The provisions of Articles 17B and 17C of this Chapter and of 

Articles 3 and 4 of Chapter 97 of the General Statutes do not apply 


to any risks retained by local governments pursuant to this Article. 
(1985 (Reg. Sess., 1986), c. 1027, s. 26; 1987, c. 441, s. 18.) 


Effect of Amendments. — The 1987 
amendment, effective June 22, 1987, 


substituted “Articles 3 and 4” for “Arti- 
cle 3.” 


8§ 58-499 to 58-504: Reserved for future codification purposes. 


ARTICLE 40. 
Liability Risk Retention. 


§ 58-505. Purpose. 
The purpose of this Article is to regulate the formation and opera- 
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tion of risk retention and purchasing groups in this State that are 
formed pursuant to the provisions of the Product Liability Risk 
Retention Act of 1981, as amended by the Risk Retention Amend- 
ments of 1986 (15 U.S.C. § 3901 et seq.). (1985 (Reg. Sess., 1986), c. 
1013, s. 8; 1987, c. 310, s. 1.) 


Editor’s Note. — Session Laws 1985  merly read “Product Liability Risk Re- 
(Reg. Sess., 1986), c. 1013, s. 18, makes tention Groups.” . 
this Article effective September 1, 1986. Effect of Amendments. — The 1987 

Session Laws 1987, c. 310, rewrote amendment, effective June 8, 1987, re- 
this Article and its heading, which for- wrote this section. 


§ 58-506. Definitions. 


As used in this Article: 

(1) “Completed operations liability” means liability arising out 
of the installation, maintenance, or repair of any product 
at a site that is not owned or controlled by: 

a. Any person who performs that work; or 

b. Any person who hires an independent contractor to per- 
form that work; 

but includes liability for activities that are completed or 

abandoned before the date of the occurrence giving rise to 

the liability. 

(2) “Domicile”, for purposes of determining the state in which a 
purchasing group is domiciled, means: 

a. For a corporation, the state in which the purchasing 
group is incorporated; and 

b. For an unincorporated entity, the state of its principal 
lace of business. 

(3) “Hazardous financial condition” means that, based on its 
present or reasonably anticipated financial condition, a 
risk retention group, although not yet financially impaired 
or insolvent, is unlikely to be able: 

a. To meet obligations to policyholders with respect to 
known claims and reasonably anticipated claims; or 

b. To pay other obligations in the normal course of busi- 
ness. 

(4) “Insurance” means primary insurance, excess insurance, 
reinsurance, surplus lines insurance, and any other ar- 
rangement for shifting and distributing risk that is deter- 
mined to be insurance under the laws of this State. 

(5) “Liability” means legal liability for damages, including 
costs of defense, legal costs and fees, and other claims ex- 
penses, because of injuries to other persons, damage to 
their property, or other damage or loss to such other per- 
sons resulting from or arising out of any profit or nonprofit 
business, trade, product, professional or other services, 
premises, or operations; or any activity of any state or local 
government, or any agency or political subdivision thereof. 
Liability does not include personal risk liability or an em- 
ployer’s liability with respect to its employees other than 
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legal liability under the Federal Employers’ Liability Act 

(45 U.S.C. § 51 et seq.). 

(6) “Personal risk liability” means liability for damage because 
of injury to any person, damage to property, or other loss or 
damage resulting from any personal, familial, or house- 
hold responsibilities or activities. Personal risk liability 
does not include liability as defined in subdivision (5) of 
this section. 

(7) “Plan of operation” or “feasibility study” means an analysis 
that presents the expected activities and results of a risk 
retention group including, at a minimum: 

a. The coverages, deductibles, coverage limits, rates, and 
rating classification systems for each kind of insur- 
ance the group intends to offer; 

b. Historical and expected loss experience of the proposed 
members and national experience of similar expo- 
sures; 

c. Pro forma financial statements and projections; 

d. Appropriate opinions by a qualified, independent casu- 
alty actuary, including a determination of minimum 
premium or participation levels required to commence 
operations and to prevent a hazardous financial condi- 
tion; 

e. Identification of management, underwriting procedures, 
managerial oversight methods, and investment poli- 
cies; and 

f. Such other matters as may be prescribed by the Com- 
missioner for liability insurance companies authorized 
by this Chapter. 

(8) “Product liability” means liability for damages because of 
any personal injury, death, emotional harm, consequential 
economic damage, or property damage, including damages 
resulting from the loss of use of property, arising out of the 
manufacture, design, importation, distribution, packaging, 
labeling, lease, or sale of a product; but does not include 
the liability of any person for those damages if the product 
involved was in the possession of such person when the 
incident giving rise to the claim occurred. 

(9) “Purchasing group” means any group that: 

a. Has as one of its purposes the purchase of liability in- 
surance on a group basis; 

b. Purchases such insurance only for its group members 
and only to cover their similar or related liability ex- 
posure, as described in sub-subdivision c. of this subdi- 
vision; 

c. Is composed of members whose businesses or activities 
are similar or related with respect to the liability to 
which the members are exposed by virtue of any re- 
lated, similar, or common business, trade, product, ser- 
vices, premises, or operations; and 

d. Is domiciled in any state. 

(10) “Risk retention group” means any corporation or other 
limited liability association formed under the laws of any 
state, Bermuda, or the Cayman Islands: 
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a. Whose primary activity consists of assuming and 
spreading all or any portion of the liability exposure of 
its group members; 

b. That is organized for the primary purpose of conducting 
the activity described under sub-subdivision a. of this 
subdivision; 

c. That 
(i) Is chartered and licensed as a liability insurance 

company and authorized to engage in the business 
of insurance under the laws of any state; or 

(ii) Before January 1, 1985, was chartered or licensed 
and authorized to engage in the business of insur- 
ance under the laws of Bermuda or the Cayman 
Islands and, before that date, had certified to the 
insurance regulator of at least one state that it 
satisfied the capitalization requirements of such 
state; except that any such group shall be consid- 
ered to be a risk retention group only if it has been 
engaged in business continuously since that date 
and only for the purpose of continuing to provide 
insurance to cover product liability or completed 
operations liability, as such terms were defined in 
the Product Liability Risk Retention Act of 1981 
before the effective date of the Risk Retention Act 
of 1986; 

d. That does not exclude any person from membership in 
the group solely to provide for members of such a 
group a competitive advantage over such person; 

e. That 
(i) Has as its members only persons who have an own- 

ership interest in the group and that has as its 
owners only persons who are members who are 
provided insurance by the risk retention group; or 

(ii) Has as its sole member and sole owner an organi- 
zation that is owned by persons who are provided 
insurance by the risk retention group; 

f. Whose members are engaged in businesses or activities 
similar or related with respect to the liability of which 
such members are exposed by virtue of any related, 
similar, or common business trade, product, services, 
premises, or operations; 

g. Whose activities do not include the provision of insur- 
ance other than: 

(i) Liability insurance for assuming and spreading all 
or any portion of the liability of its group mem- 
bers; and 

(ii) Reinsurance with respect to the liability of any 
other risk retention group, or any members of 
such other group, that is engaged in businesses or 
activities so that such group or member meets the 
requirement described in sub-subdivision f. of this 
subdivision from membership in the risk reten- 
tion group that provides such reinsurance; and 

h. The name of which includes the phrase “Risk Retention 
Group”. (1985 (Reg. Sess., 1986), c. 1013, s. 8; 1987, c. 
OTUs he ok.) 
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Effect of Amendments. — The 1987 
amendment, effective June 8, 1987, re- 
wrote this section. 


§ 58-507. Risk retention groups chartered in this 
State. 


A risk retention group seeking to be chartered in this State must 
be chartered and licensed as a liability insurance company under 
Article 6 of this Chapter and, except as provided elsewhere in this 
Article, must comply with all of the laws and rules applicable to 
such insurers chartered and licensed in this State and with G.S. 
58-508 to the extent such requirements are not a limitation on 
laws, administrative rules, or requirements of this State. Before it 
may offer insurance in any State, each risk retention group shall 
also submit to the Commissioner, for his approval, a plan of opera- 
tion or a feasibility study and revisions of such plan or study if the 
group intends to offer any additional lines of liability insurance. 
(1985 (Reg. Sess., 1986), c. 1013, s. 8; 1987, c. 310, s. 1; c. 727, s. 13.) 


Effect of Amendments. — Session rewritten by Session Laws 1987, c. 310, 
Laws 1987, c. 310, s. 1, effective June 8, substituted “under Article 6 of this 
1987, rewrote this section. Chapter” for “authorized by this Chap- 


Session Laws 1987, c. 727, s. 13, effec- ter” in the first sentence. 
tive August 5, 1987, in this section as 


§ 58-508. Risk retention groups not chartered in 
this State. 


Risk retention groups that have been chartered in states other 
than this State and that seek to do business as risk retention 
groupe in this State must observe and abide by the laws of this 

tate as follows: 

(1) Notice of Operations and Designation of Commissioner as 
Agent. — Before offering insurance in this State, a risk 
retention group shall submit to the Commissioner: 

a. A statement identifying the state or states in which the 
risk retention group is chartered and licensed as a 
liability insurance company, date of chartering, its 
principal place of business, and such other information 
including information on its membership, as the Com- 
missioner may require to verify that the risk retention 
group is qualified under G.S. 58-506(10); 

b. A copy of its plan of operations or a feasibility study and 
revisions of such plan or study submitted to its state of 
domicile; provided, however, that the provision relat- 
ing to the submission of a plan of operation or a feasi- 
bility study shall not apply with respect to any line or 
classification of liability insurance that (i) was defined 
in the Product Liability Risk Retention Act of 1981 
before October 27, 1986, and (ii) was offered before 
that date by any risk retention group that had been 
chartered and operating for not less than three years 
before that date; 

c. A statement of registration that designates the Commis- 
sioner as its agent for the purpose of receiving service 
of legal process. 
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(2) Financial Condition. — A risk retention group doing busi- 
ness in this State shall file with the Commissioner: 

a. A copy of the group’s financial statement submitted to 
its state of domicile, which shall be certified by an 
independent public accountant and contain a state- 
ment of opinion on loss and loss adjustment expense 
reserves made by a member of the American Academy 
of Actuaries or a qualified loss reserve specialist, un- 
der criteria established by the NAIC or by the Com- 
missioner; 

b. A copy of each examination of the risk retention group 
as certified by the State insurance regulator or public 
official conducting the examination; 

c. Upon request by the Commissioner, a copy of any audit 
pened with respect to the risk retention group; 
an 

d. Such information as may be required to verify its con- 
tinuing qualification as a risk retention group under 
G.S. 58-506(10). 

(3) Taxation. 

a. All premiums paid for coverages within this State to 
risk retention groups shall be subject to taxation at 
the same rate and subject to the same payment proce- 
dures and to the same interest, fines, and penalties for 
nonpayment as those applicable to surplus lines insur- 
ance under Article 36 of this Chapter. 

b. To the extent agents or brokers are utilized, they shall 
report and pay the taxes for the premiums for risks 
that they have placed with or on behalf of a risk reten- 
tion group not chartered in this State. 

c. To the exent agents or brokers are not utilized or fail to 
pay the tax, each risk retention group shall pay the 
tax for risks insured within the State. Each risk reten- 
tion group shall report to the Commissioner all pre- 
miums paid to it for risks insured within the State. 

(4) Compliance With Unfair Claims Settlement Practices Law. 
— A risk retention group and its agents and representa- 
tives shall comply with G.S. 58-39(5) and G.S. 58-54.4(11). 

(5) Deceptive, False, or Fraudulent Practices. — A risk reten- 
tion group shall comply with the provisions of Article 3A of 
this Chapter and Chapter 75 of the General Statutes re- 
garding deceptive, false, or fraudulent acts or practices. 

(6) Examination Regarding Financial Condition. — A risk re- 
tention group must submit to an examination by the Com- 
missioner to determine its financial condition if the insur- 
ance regulator of the jurisdiction in which the group is 
chartered has not initiated an examination or does not 
initiate an examination within 60 days after a request by 
the Commissioner. This examination shall be coordinated 
to avoid unjustified repetition and conducted in an expedi- 
tious manner and in accordance with the Examiner Hand- 
book of the NAIC. 

(7) Notice to Purchasers. — Any policy issued by a risk reten- 
tion group shall contain in 10 point type and contrasting 
color on the front page and the declaration page, the fol- 
lowing notice: 
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“NOTICE 


This policy is issued by your risk retention group. Your 
risk retention group is not subject to all of the insurance 
laws and regulations of your state. In the event of the 
insolvency of your risk retention group, losses under this 
policy will not be paid by any insurance insolvency or 
guaranty fund in this State.” 


(8) Prohibited Acts Regarding Solicitation or Sale. — The fol- 
lowing acts by a risk retention group are prohibited: 

a. The solicitation or sale of insurance by a risk retention 
group to any person who is not eligible for membership 
in such group; and 

b. The solicitation or sale of insurance by, or operation of, 
a risk retention group that is in a hazardous financial 
condition or is financially impaired. 

(9) Prohibition of Ownership By An Insurance Company. — No 
risk retention group shall be allowed to do business in this 
State if an insurance company is directly or indirectly a 
member or owner of such risk retention group, other than 
in the case of a risk retention group all of whose members 
are insurance companies. 

(10) Prohibited Coverage. — No risk retention group may offer 
insurance policy coverage prohibited or not authorized by 
this Chapter or declared unlawful by the appellate courts 
of this State. 

(11) Delinquency Proceedings. — A risk retention group not 
chartered in this State and doing business in this State 
must comply with a lawful order issued in a voluntary 
dissolution proceeding or in a delinquency proceeding com- 
menced by a state insurance commissioner if there has 
been a finding of financial impairment after an examina- 
tion under G.S. 58-508. (1985 (Reg. Sess., 1986), c. 1013, s. 
8: 1987... ch thO Baia Cras of (teSSir Sal De) 


Effect of Amendments. — Session 12, effective August 5, 1987, in this sec- 
Laws 1987, c. 310, s. 1, effective June 8, tion as rewritten by Session Laws 1987, 
1987, rewrote this section. c. 310, added subdivision (3), and re- 

Session Laws 1987, c. 727, ss. 1 and wrote the notice in subdivision (7). 


§ 58-509. Compulsory association. 


(a) No risk retention group is required to join or contribute finan- 
cially to any insurance insolvency or guaranty fund or similar 
mechanism in this State; nor shall any risk retention group or its 
insureds receive any benefit from any such fund for claims arising 
out of the operations of such risk retention group. 

(b) A risk retention group may be required to participate in re- 
sidual market mechanisms under Articles 25A and 37 of this Chap- 
ter. (1987, ¢.-310;"s8, I.) 


Editor’s Note. — Session Laws 1987, this section as it read prior to being re- 
Cc. 629, Ss. 19, effective February 1, 1988, written by Session Laws 1987, c. 310, s. 
substituted “Article 3” for “Article 45” 1. Reference to Article 45 no longer oc- 
near the end of subsections (a) and (b) of 
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curs in this section. The section is set amendment, effective June 8, 1987, re- 
out above as rewritten by c. 310, s. 1. wrote this section, which formerly re- 
Effect of Amendments. — The 1987 lated to agents. 


§ 58-510. Countersignature not required. 


A policy of insurance issued to a risk retention group or any 
member of that group is not required to be countersigned as other-. 
wise provided in this Chapter. (1985 (Reg. Sess., 1986), c. 1013, s. 8; 
1987;.c.. 310, s. 1.) 


Effect of Amendments. — The 1987 lated to other service providers. Former 
amendment, effective June 8, 1987, re- § 58-514 was similar to this section. 
wrote this section, which formerly re- 


§ 58-511. Purchasing groups; exemption from cer- 
tain laws relating to the group pur- 
chase of insurance. 


(a) Any purchasing group meeting the criteria established under 
the provisions of 15 U.S.C. § 3901 et seq. is exempt from any law of 
this State relating to the creation of groups for the purchase of 
insurance, prohibition of group purchasing, or any law that dis- 
criminates against a purchasing group or its members. In addition, 
an insurer is exempt from any law of this State that prohibits pro- 
viding, or offering to provide, to a purchasing group or its members, 
advantages based on their loss and expense experience not afforded 
to other persons with respect to rates, policy forms, coverages, or 
other matters. A purchasing group is subject to all other applicable 
laws of this State. 

(b) Taxes on premiums paid for coverage of risks resident or lo- 
cated in this State by a purchasing group or any members of the 
purchasing group shall be: 

(1) Imposed at the same rate and subject to the same interest, 
fines, and penalties as those applicable to premium taxes 
on similar coverage from a similar insurance source by 
other insureds; and 

(2) Paid first by such insurance source, and if not by such 
source then by the agent or broker for the purchasing 
group, and if not by such agent or broker then by the pur- 
chasing group, and if not by such group then by each of its 
members. (1987, c. 310, s. 1; c. 727, s. 9.) 


Editor’s Note. — Session Laws 1985 Session Laws 1987, c. 727, s. 9, effec- 
(Reg. Sess., 1986), c. 928, s. 14 makes__ tive August 5, 1987, in this section as 
this section effective September 1, 1986. rewritten by Session Laws 1987, c. 310, 

Effect of Amendments. — Session designated the first paragraph as sub- 
Laws 1987, c. 310, s. 1, effective June 8, section (a) and added subsection (b). 
1987, rewrote this section, which for- 
merly related to taxes. 
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§ 58-512. Notice and registration requirements of 
purchasing groups. 


(a) A purchasing group that intends to do business in this State 
shall furnish notice to the Commissioner that shall: 

(1) Identify the state in which the group is domiciled; 

(2) Specify the lines and classifications of liability insurance 
that the purchasing group intends to purchase; 

(3) Identify the insurer from which the group intends to pur- 
chase its insurance and the domicile of such insurer; 

(4) Identify the principal place of business of the group; 

(5) Provide such other information as may be required by the 
Commissioner to verify that the purchasing group is quali- 
fied under G.S. 58-506(9); and 

(6) Specify the method by which and the person or persons, if 
any, through whom insurance will be offered to its mem- 
bers whose risks are resident or located in this State; and 
furnish such information as may be required by the Com- 
missioner to determine the appropriate premium tax treat- 


ment. 

(b) The purchasing group shall register with and designate the 
Commissioner as its agent solely for the purpose of receiving ser- 
vice of legal documents or process, except that such requirement 
does not apply in the case of a purchasing group: 

(1) That 
a. Was domiciled before April 2, 1986, in any state of the 

United States; and 
b. Is domiciled on and after October 27, 1986, in any state 
of the United States; 

(2) That before October 27, 1986, purchased insurance from an 
insurer licensed in any state; and since October 27, 1986, 
purchased its insurance from an insurer licensed in any 
state; 

(3) That was a purchasing group under the requirements of the 
Product Liability Retention Act of 1981 before October 27, 
1986; and 

(4) That does not purchase insurance that was not authorized 
for purposes of an exemption under that act, as in effect 
before October 27, 1986. (1987, c. 310, s. 1; c. 727, s. 10.) 


Effect of Amendments. — Session tive August 5, 1987, in this section as 
Laws 1987, c. 310, s. 1, effective June 8, rewritten by Session Laws 1987, c. 310, 
1987, rewrote this section, which for- deleted “and” at the end of subdivision 
merly related to restrictions. (a)(4), added “and” at the end of subdivi- 

Session Laws 1987, c. 727, s. 10, effec- sion (a)(5), and added subdivision (a)(6). 


§ 58-513. Restriction on insurance purchased by 
purchasing groups. 


(a) A purchasing group may not purchase insurance from a risk 
retention group that is not chartered in a state nor from an insurer 
not admitted in the state in which the purchasing group is located, 
unless the purchase is effected through a licensed agent or broker 


acting pursuant to the surplus lines laws and regulations of such 
state. 
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(b) A purchasing group that obtains liability insurance from a 
nonadmitted insurer or from a risk retention group shall provide 
each member of the purchasing group that has a risk resident or 
located in this State with the notice specified in G.S. 58-429(f) or 
G.S. 58-508(7), whichever is applicable. 

(c) No purchasing group may purchase insurance that provides 
for a deductible or for a self-insured retention applicable to the 
group as a whole; provided, however, that coverage may provide for 
a deductible or for self-insured retention applicable to members of 
Lhe erOUD tier, Ce OLU: S, 1y-C) tai. Ss. Lt.) 


Effect of Amendments. — Session tive August 5, 1987, in this section as 
Laws 1987, c. 310, s. 1, effective June 8, rewritten by Session Laws 1987, c. 310, 
1987, rewrote this section, which for- designated the first paragraph as sub- 


merly related to exemption from com- _ gection (a) and added subsections (b) and 
pulsory associations. (c). 
Session Laws 1987, c. 727, s. 11, effec- 


§ 58-514. Administrative and procedural authority 
regarding risk retention groups and 
purchasing groups. 


The Commissioner is authorized to make use of any of the powers 
established under this Chapter to enforce the laws of this State as 
long as those powers are not specifically preempted by the Product 
Liability Risk Retention Act of 1981, as amended by the Risk Re- 
tention Act of 1986. This includes, but is not limited to, the Com- 
missioner’s administrative authority to investigate, issue sub- 
poenas, conduct depositions and hearings, issue orders, and seek or 
impose penalties. With regard to any investigation, administrative 
proceeding, or litigation, the Commissioner can rely on the proce- 
dural law and regulations of the State. The injunctive authority of 
the Commissioner in regard to risk retention groups is restricted by 
the requirement that any injunction be issued by a court of compe- 
tent jurisdiction. (1987, c. 310, s. 1.) 


Effect of Amendments. — The 1987 __ lated to a counter signature not being 
amendment, effective June 8, 1987, re- required. For provisions similar to for- 
wrote this section, which formerly re- mer § 58-514, see now § 58-510. 


§ 58-515. Penalties. 


A risk retention group that violates any provision of this Article 
is subject to G.S. 58-9.7. (1985 (Reg. Sess., 1986), c. 1013, s. 8; 1987, 
Cr 5 LOS. 


Effect of Amendments. — The 1987 _lated to unfair claims settlement prac- 
amendment, effective June 8, 1987, re- tices. Former § 58-518 was a penalty 
wrote this section, which formerly re- provision. 
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§ 58-516. Duty of agents or brokers to obtain b- 
cense. 


Any person acting, or offering to act, as an agent or broker for a 
risk retention group or purchasing group, that solicits members, 
sells insurance coverage, purchases coverage for its members lo- 
cated within the State, or otherwise does business in this State 
shall, before commencing any such activity, obtain a license from 
the Commissioner. (1987, c. 310, s. 1.) 


Effect of Amendments. — The 1987 lated to an examination for financial im- 
amendment, effective June 8, 1987, re- _pairment. 
wrote this section, which formerly re- 


§ 58-517. Binding effect of orders issued in U.S. 
District Court. 


An order issued by any district court of the United States enjoin- 
ing a risk retention group from soliciting or selling insurance, or 
operating, in any state, or in all states or in any territory or posses- 
sion of the United States, upon a finding that such a group is ina 
hazardous financial condition, is enforceable in the courts of this 
State. (1987, c. 310, s. 1.) 


Effect of Amendments. — The 1987 wrote this section, which formerly re- 
amendment, effective June 8, 1987, re- lated to delinquency proceedings. 


§ 58-518: Repealed by Session Laws 1987, c. 310, s. 1, effective 
June 8, 1987. 


Editor’s Note. — Former 58-518, as___ provision. For penalty provision, see 
enacted by Session Laws 1985 (Reg. now § 58-515. 
Sess., 1986) c. 1013, s. 8, was a penalty 


8§ 58-519 to 58-524: Reserved for future codification purposes. 


ARTICLE 41. 


Third Party Administrators. 
§ 58-525. Definitions. 


As used in this Article, unless the context clearly indicates other- 
wise: 
(1) “Administrator” means any person who: 
a. Collects charges or premiums from, or who adjusts or 
settles claims on, residents of this State in connection 
with the kinds of insurance specified in G.S. 58-72(1) 
through 58-72(3); or 
b. For another person and for a fee or other valuable con- 
sideration, provides claims or administrative services 
through a service contract with any person that pro- 
vides a benefit plan to its employees or members. 
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(2) “Benefit plan” means a wholly or partially self-funded ben- 
efit plan or a fully insured benefit plan that by means of 
direct payment, reimbursement, or other arrangement, 
provides partial or complete coverage for health care ser- 
vices, including but not limited to medical, surgical, chiro- 
practic, fee therapy, speech pathology, audiology, pro- 
fessional mental health, dental, hospital, or vision care, or 
for drugs or other items reasonably related thereto. 

(3) “Participant” means an individual who is covered under a 
benefit plan. 

(4) “Self-funder” means a person that assumes responsibility 
for payments under a benefit plan rather than transferring 
that responsibility to some other person. 

(5) “Service contract” means a written agreement between an 
administrator and an insurer or self-funder for the provi- 
sion of services by an administrator pursuant to this Arti- 
cle. (1987, c. 676, s. 1.) 


Editor’s Note. — Session Laws 1987, 
c. 676, s. 2 makes this Article effective 
September 1, 1987. 


§ 58-526. Exceptions. 


Nothing in this Article applies to: 

(1) An employer or any employee thereof who conducts the 
activities specified in G.S. 58-525(1) on behalf of the em- 
ployees of the employer or the employees of one or more 
subsidiary or affiliated corporations of such employer; 

(2) An insurer that is licensed under this Chapter or General 
Statute Chapters 57 or 57B or that is acting as an insurer 
with respect to a policy lawfully issued and delivered by it 
in and pursuant to the laws of a state in which the insurer 
was licensed to write insurance; 

(3) An agent or broker licensed by the Commissioner for any or 
all of the kinds of insurance specified in G.S. 58-72(1) 
through G.S. 58-72(3) whose activities are limited exclu- 
sively to the sale of such kind or kinds of insurance; 

(4) A creditor acting on behalf of its debtors with respect to 
insurance covering a debt between the creditor and its 
debtors; 

(5) A trust, its trustees, agents, and employees acting thereun- 
der, established in conformity with 29 U.S.C. 186; 

(6) A trust exempt from taxation under Section 501(a) of the 
Internal Revenue Code, its trustees, and employees acting 
thereunder, or a custodian, its agents and employees act- 
ing pursuant to a custodian account that meets the re- 
quirements of Section 401(f) of the Internal Revenue Code; 

(7) A bank, credit union, or other financial institution to the 
extent that such activities are subject to supervision or 
examination by federal or State banking authorities; 

(8) A credit card issuing company that, consistent with State 
law, advances for and collects premiums or charges from 
its credit card holders who have authorized it to do so, 
provided such company does not adjust or settle claims; or 
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(9) A person who adjusts or settles claims in the normal course 
of his practice or employment as an attorney at law, and 
who does not collect charges or premiums in connection 
with the kinds of insurance specified in G.S. 58-72(1) 
through G.S. 58-72(3). (1987, c. 676, s. 1.) 


§ 58-527. Service contract necessary. 


(a) No person shall act as an administrator without a service 
contract; and such service contract shall be retained as part of the 
official records of both the insurer or the self-funder and the admin- 
istrator for the duration of the service contract and for five years 
thereafter. Such service contract shall contain provisions that in- 
clude the requirements of G.S. 58-529 through G.S. 58-534, except 
insofar as those requirements do not apply to the functions per- 
formed by the administrator. 

(b) Where a policy is issued to a trustee or trustees, a copy of the 
trust agreement and any amendments thereto shall be furnished to 
the insurer by the administrator and shall be retained as part of the 
official records of both the insurer and the administrator for the 
duration of the policy and for five years thereafter. (1987, c. 676, s. 
1.) 


§ 58-528. Payment to administrator. 


Whenever an insurer utilizes the services of an administrator 
under the terms of a service contract, the payment to the adminis- 
trator of any premiums or charges for insurance by or on behalf of a 
participant shall be deemed to have been received by the insurer, 
and the payment of return premiums or claims by the insurer to the 
administrator shall not be deemed to be payment to a participant 
until such payments are received by the participant. Nothing in 
this Article limits any right against the administrator resulting 
from its failure to make payments to the insurer or participants. 
(TOS7, GG (G.siei 13) 


§ 58-529. Maintenance of information. 


Every administrator shall maintain at its principal administra- 
tive office for the duration of the service contract and for five years 
thereafter adequate books and records of all transactions between 
the administrator, insurers or self-funders, and participants. Such 
books and records shall be maintained in accordance with prudent 
standards of insurance record keeping. The Commissioner shall 
have access to such books and records for the purpose of examina- 
tion, audit, and inspection. Any trade secrets contained in such 
books and records, including but not limited to the identity and 
addresses of participants, shall be confidential; except the Commis- 
sioner may use such information in any proceeding instituted 
against the administrator. The insurer or self-funder shall retain 
the right to continuing access to such books and records sufficient to 
permit the insurer or self-funder to fulfill all of its contractual obli- 
gations to participants, subject to any restrictions in the service 
contract between the insurer or self-funder and administrator on 
the proprietary rights of the parties in such books and records. 
(1987, c. 676, s. 1.) 
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§ 58-530. Approval of advertising. 


An administrator may use only such advertising pertaining to 
the business underwritten by an insurer as has been approved by 
such insurer in advance of its use. (1987, c. 676, s. 1.) 


§ 58-531. Underwriting provision. 


The service contract shall make provision with respect to the 
underwriting standards or other standards pertaining to the busi- 
ness underwritten by such insurer. (1987, c. 676, s. 1.) 


§ 58-532. Collection of premiums and charges. 


All insurance charges or premiums collected by an administrator 
on behalf of or for an insurer or self-funder, and return premiums 
received from such insurer or self-funder, shall be held by the ad- 
ministrator in a fiduciary capacity. Such funds shall be immedi- 
ately remitted to the person or persons entitled thereto or shall be 
deposited promptly in a fiduciary bank account established and 
maintained by the administrator. If charges or premiums so depos- 
ited have been collected on behalf of or for more than one insurer or 
self-funder, the administrator shall establish separate account; or 
shall cause the bank in which such fiduciary account is maintained 
to keep records clearly recording the deposits to and withdrawals 
from such account made on behalf of each insurer or self-funder. 
The administrator shall promptly obtain and keep copies of all such 
records and, upon the request of an insurer or self-funder, shall 
furnish such insurer or self-funder with copies of such records per- 
taining to deposits and withdrawals made on behalf of such insurer 
or self-funder. The administrator shall not pay any claim by mak- 
ing withdrawals from such fiduciary account. Withdrawals from 
such account shall be made, as provided in the written agreement 
between the administrator and the insurer or self-funder, for: 

(1) Remittance to an insurer or self-funder entitled thereto; 

(2) Deposits to another account maintained in the name of 
such insurer or self-funder; 

(3) Transfer to and deposit in a claims paying account, with 
claims to be paid as provided in G.S. 58-533; 

(4) Payment to a group policyholder for remittance to the in- 
surer entitled thereto; 

(5) Payment to the administrator of its commission, fees, or 
charges; or 

(6) Remittance of return premiums to any person entitled 
thereto. (1987, c. 676, s. 1.) 


§ 58-533. Payment of claims. 


All claims paid by the administrator from funds collected on be- 
half of an insurer or self-funder shall be paid only on drafts of and 
as authorized by such insurer or self-funder. (1987, c. 676, s. 1.) 
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§ 58-534. Claim adjustment or settlement. 


With respect to any policies where an administrator adjusts or 
settles claims, the compensation to the administrator with regard 
to such policies shall in no way be contingent on claim experience. 
This section does not prevent the compensation of an administrator 
from being based on premiums, capitation, or number of claims 
paid or processed. (1987, c. 676, s. 1.) 


§ 58-535. Notification required. 


Whenever the services of an administrator are utilized, the ad- 
ministrator shall provide a written notice approved by the insurer 
or self-funder to participants that advises them of the identities of 
and relationships among the administrator, the participant, and 
the insurer or self-funder. Whenever an administrator collects 
funds, it must identify and state separately in writing to the person 
paying to the administrator any charge or premium for insurance 
coverage the amount of any such charge or premium specified by 
the insurer for such insurance coverage. (1987, c. 676, s. 1.) 


§ 58-536. Certificate of registration required. 


(a) No person shall act as or hold himself out to be an adminis- 
trator in this State, other than an adjuster licensed in this State for 
the kinds of insurance for which he is acting as an administrator, 
unless he holds a certificate of registration as an administrator 
issued by the Commissioner. Such certificate shall be for a term of 
one year and shall be renewable. Failure to hold such certificate 
shall subject the administrator to the provisions of G.S. 58-9.7. The 
certificate shall be issued by the Commissioner to an administrator 
unless the Commissioner, after due notice and hearing, determines 
that the administrator is not competent, trustworthy, financially 
responsible, or of good personal and business reputation; has vio- 
lated any insurance statute or administrative rule; or has had a 
previous application for an insurance license denied for cause 
within the preceding five years. 

(b) Each application for the issuance or renewal of a certificate 
shall be accompanied by a filing fee of twenty dollars ($20.00) and 
evidence of maintenance of a fidelity bond of not less than one 
ates thousand dollars ($100,000). (1987, c. 676, s. 1; c. 864, s. 

Le 


Effect of Amendments. — Session fied in G.S. 58-72(1) through GS. 
Laws 1987, c. 864, s. 21, effective August 58-72(3)” in the first sentence of subsec- 
14, 1987, substituted “for which he is tion (a). 
acting as an administrator” for “speci- 
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§ 58-537. Committee on Third Party Administra- 
tors. 


The Commissioner is authorized to appoint a Committee on Third 
Party Administrators in conformance with the provisions of GS. 
58-7.4. (1987, c. 676, s. 1.) 


8§ 58-538, 58-539: Reserved for future codification purposes. 


ARTICLE 42. 


Long-Term Care Insurance. 


§ 58-540. Short title. 


This Article may be cited as the “Long-Term Care Insurance 
Act”. (1987, c. 331, s. 1.) 


Editor’s Note. — Session Laws 1987, 
c. 331, s. 2 makes this Article effective 
September 1, 1987. 


§ 58-541. Purposes. 


The purposes of this Article are to promote the public interest, to 
promote the availability of long-term care insurance policies, to 
protect applicants for long-term care insurance from unfair or de- 
ceptive sales or enrollment practices, to establish standards for 
long-term care insurance, to facilitate public understanding and 
comparison of long-term care insurance policies, and to facilitate 
flexibility and innovation in the development of long-term care in- 
surance coverage. (1987, c. 331, s. 1.) 


§ 58-542. Scope. 


This Article applies to new and renewed long-term care insur- 
ance policies delivered or issued for delivery in this State on or after 
September 1, 1987. This Article is not intended to supersede the 
obligations of any person subject to its provisions to comply with 
other applicable laws and rules if such laws and rules do not con- 
flict with this Article. The laws and rules established to govern the 
medicare supplement insurance policies shall not apply to long- 
term care insurance. A policy that is not advertised, marketed, or 
offered as long-term care insurance or nursing home insurance is 
not subject to this Article. (1987, c. 331, s. 1.) 
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§ 58-543. Definitions. 


As used in this Article: 

(1) “Applicant” means: 

a. In the case of an individual long-term care insurance 
policy, the person who seeks to contract for benefits; 
an 

b. In the case of a group long-term care insurance policy, 
the proposed certificate holder. 

(2) “Certificate” means any certificate issued under a group 
long-term care insurance policy, which policy has been de- 
livered or issued for delivery in this State. 

(3) “Group long-term care insurance” means a long-term care 
insurance policy that is delivered or issued for delivery in 
this State and issued to: 

a. One or more employers or labor organizations, or to a 
trust or to the trustees of a fund established by one or 
more employers or labor organizations, or both, for 
employees or former employees or both, or for mem- 
bers or former members or both, of the employers or 
labor organizations; or 

b. Any professional, trade, or occupational association for 
its members or former or retired members, or all, if 
such association: 

(i) Comprises individuals all of whom are or were 
actively engaged in the same profession, trade, or 
occupation; and 

(ii) Has been maintained in good faith for purposes 
other than obtaining insurance; or 

c. An association or to a trust or to the trustee or trustees 
of a fund established, created, or maintained for the 
benefit of members of one or more associations. Prior 
to advertising, marketing, or offering such policy 
within this State, the association or associations, or 
the insurer of the association or associations, shall file 
evidence with the Commissioner that the association 
or associations have at the outset a minimum of 100 
persons and have been organized and maintained in 
good faith for purposes other than that of obtaining 
insurance; have been in active existence for at least 
one year; and have a constitution and bylaws which 
provide that (i) the association or associations hold 
regular meetings not less than annually to further 
purposes of the members, (ii) except for credit unions, 
the association or associations collect dues or solicit 
contributions from members, and (iii) the members 
have voting privileges and representation on the gov- 
erning board and committees. Ninety days after such 
filing the association or associations will be deemed to 
have satisfied such organizational requirements, un- 
less the Commissioner makes a finding that the asso- 
ciation or associations do not satisfy those organiza- 
tional requirements. 

d. A group other than as described in subdivisions (3)a., 
(3)b., and (3)c. of this section, subject to a finding by 
the Commissioner that: 
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(i) The issuance of the group policy is not contrary to 
the best interest of the public; 

(ii) The issuance of the group policy would result in 
economies of acquisition or administration; and 

(iii) The benefits are reasonable in relation to the pre- 
miums charged. 

(4) “Long-term care insurance” means any policy or certificate 
advertised, marketed, offered, or designed to provide cover- 
age for not less than 12 consecutive months for each cov- 
ered person on an expense incurred, indemnity, prepaid, or 
other basis, for one or more necessary or medically neces- 
sary diagnostic, preventive, therapeutic, rehabilitative, 
maintenance, or personal care services, provided in a set- 
ting other than an acute care unit of a hospital. “Long- 
term care insurance” includes group and individual poli- 
cies whether issued by insurers, fraternal benefit societies, 
nonprofit health, hospital, and medical service corpora- 
tions, prepaid health plans, health maintenance organiza- 
tions, or any similar organization. “Long-term care insur- 
ance” does not include any policy that is offered primarily 
to provide basic Medicare supplement coverage, basic hos- 
pital expense coverage, basic medical-surgical expense cov- 
erage, hospital confinement indemnity coverage, major 
medical expense coverage, disability income protection 
coverage, accident only coverage, specified disease or speci- 
fied accident coverage, or limited benefit health coverage. 

(5) “Policy” means any policy, contract, certificate, subscriber 
agreement, rider, or endorsement delivered or issued for 
delivery in this State by an insurer, fraternal benefit soci- 
ety, nonprofit health, hospital or medical service corpora- 
tion, prepaid health plan, health maintenance organiza- 
tion, or any similar organization. (1987, c. 331, s. 1; c. 864, 
s. 68.) 


Effect of Amendments. — Session “Thirty” at the beginning of the last sen- 
Laws 1987, c. 864, s. 68, effective Sep- tence of paragraph (3)c. 
tember 1, 1987, substituted “Ninety” for 


§ 58-544. Limits of group long-term care insurance. 


No group long-term care insurance coverage may be offered to a 
resident of this State under a group policy issued in another state to 
a group described in G.S. 58-543(3)(d), unless the Commissioner or 
the insurance regulator of the other state having statutory and 
regulatory long-term care insurance requirements substantially 
similar to those adopted in this State has made a determination 
that such requirements have been met. (1987, c. 331, s. 1.) 
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§ 58-545. Disclosure and performance standards 
for long-term care insurance. 


(a) The Commissioner may adopt rules that includes standards 
for full and fair disclosure setting forth the manner, content, and 
required disclosures for the sale of long-term care insurance polli- 
cies, terms of renewability, initial and subsequent conditions of 
eligibility, nonduplication of coverage provisions, coverage of de- 
pendents, pre-existing conditions, termination of insurance, proba- 
tionary periods, limitations, exceptions, reductions, elimination pe- 
riods, requirements for replacement, recurrent conditions, and defi- 
nitions of terms. 

(b) No long-term care insurance policy may: 

(1) Be cancelled, nonrenewed, or otherwise terminated on the 
grounds of the age or the deterioration of the mental or 
physical health of the insured individual or certificate 
holder; or 

(2) Contain a provision establishing a new waiting period in 
the event existing coverage is converted to or replaced by a 
new or other form within the same company, except with 
respect to an increase in benefits voluntarily selected by 
the insured individual or group policyholder. 

(c) Pre-existing condition: 

(1) No long-term care insurance policy or certificate shall use a 
definition of “pre-existing condition” that is more restric- 
tive than the following: pre-existing condition means the 
existence of symptoms that would cause an ordinarily pru- 
dent person to seek diagnosis, care or treatment, or a con- 
dition for which medical advice or treatment was recom- 
mended by, or received from a provider of health care ser- 
vices, within the following limitation periods: 

a. Six months preceding the effective date of coverage of 
an insured person who is 65 years of age or older on 
the effective date of coverage; or 

b. Twenty-four months preceding the effective date of cov- 
erage of an insured person who is under age 65 on the 
effective date of coverage. 

(2) No long-term care insurance policy may exclude coverage 
for a loss or confinement that is the result of a pre-existing 
condition unless such loss or confinement begins with the 
following periods: 

a. Six months following the effective date of coverage of an 
insured person who is 65 years of age or older on the 
effective date of coverage; or 

b. Twenty-four months following the effective date of cov- 
erage of an insured person who is under 65 on the 
effective date of coverage. 

(3) The Commissioner may extend the limitation periods set 
forth in subdivisions (c)(1) and (2) of this section as to spe- 
cific age group categories in specific policy forms upon find- 
ings that the extension is in the best interest of the public. 

(4) The definition of “pre-existing condition” does not prohibit 
an insurer from using an application form designed to 
elicit the complete health history of an applicant, and, on 
the basis of the answers on that application, from under- 
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writing in accordance with that insurer’s established un- 
derwriting standards. 

(d) No long-term care insurance policy that provides benefits 
only following institutionalization shall condition such benefits 
upon admission to a facility for the same or related conditions 
within a period of less than 30 days after discharge from the insti- 
tution. 

(e) The Commissioner may adopt rules establishing loss ratio 
standards for long-term care insurance policies, provided that a 
specific reference to long-term care insurance policies is contained 
in the rules. 

(f) An individual long-term care insurance policyholder has the 
right to return the policy within 10 days of its delivery and to have 
the premium refunded if, after examination of the policy, the poli- 
cyholder is not satisfied for any reason. Individual long-term care 
insurance policies shall have a notice prominently printed on the 
first page of the policy or attached thereto stating in substance that 
unless the policyholder has received benefits under the policy, the 
policyholder has the right to return the policy within 10 days of its 
delivery and to have the premium refunded if, after examination of 
the policy, the policyholder is not satisfied for any reason. 

(g) A person insured under a long-term care insurance policy 
issued pursuant to a direct response has the right to return the 
policy within 30 days of its delivery and to have the premium re- 
funded if, after examination, the insured person is not satisfied for 
any reason. Long-term care insurance policies issued pursuant to a 
direct response solicitation shall have a notice prominently printed 
on the first page or attached thereto stating in substance that un- 
less the insured person has received benefits under the policy, the 
insured person shall have the right to return the policy within 30 
days of its delivery and to have the premium refunded if after ex- 
amination the insured person is not satisfied for any reason. 

(h) An outline of coverage shall be delivered to an applicant for 
an individual long-term care insurance policy at the time of appli- 
cation for an individual policy. In the case of direct response solici- 
tations, the insurer shall deliver the outline of coverage upon the 
applicant’s request; but regardless of request shall make such deliv- 
ery no later than at the time of policy delivery. Such outline of 
coverage shall include: 

(1) A description of the principal benefits and coverage pro- 
vided in the policy; 

(2) A statement of the principal exclusions, reductions, and 
limitations contained in the policy; 

(3) A statement of the renewal provisions, including any reser- 
vation in the policy of a right to change premiums; and 

(4) A statement that the outline of coverage is a summary of 
the policy issued or applied for, and that the policy should 
be consulted to determine governing contractual provi- 
sions. 

(i) A certificate issued pursuant to a group long-term care insur- 
ance policy, which policy is delivered or issued for delivery in this 
State, shall include: 

(1) A description of the principal benefits and coverage pro- 
vided in the policy; 

(2) A statement of the principal exclusions, reductions, and 
limitations contained in the policy; and 
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(3) A statement that the group master policy determines gov- 
erning contractual provisions. 
(j) No policy or certificate may be advertised, marketed, or of- 
fered as long-term care or nursing home insurance unless it com- 
plies with the provisions of this Article. (1987, c. 331, s. 1.) 


§ 58-546. Facilities, services, and conditions de- 
fined. 


(a) Whenever long-term care insurance provides coverage for the 
facilities, services, or physical or mental conditions listed below, 
unless otherwise defined in the policy and certificate, and approved 
by the Commissioner, such facilities, services, or conditions are 
defined as follows: 

(1) “Adult day care program” shall be defined in accordance 
with the provisions of G.S. 131D-6(b). 

(2) “Chore” services include the performance of tasks inciden- 
tal to activities of daily living that do not require the ser- 
vices of a trained homemaker or other specialist. Such ser- 
vices are provided to enable individuals to remain in their 
own homes and may include such services as: assistance in 
meeting basic care needs such as meal preparation; shop- 
ping for food and other necessities; running necessary er- 
rands; providing transportation to essential service facili- 
age care and cleaning of the house, grounds, clothing, and 
inens. 

(3) “Combination home” shall be defined in accordance with 
the terms of G.S. 131E-101(1). 

(4) “Domiciliary home” shall be defined in accordance with the 
terms of G.S. 131D-2(a)(3). 

(5) “Family care home” shall be defined in accordance with the 
terms of G.S. 131D-2(a)(5). 

(6) “Group home for developmentally disabled adults” shall be 
defined in accordance with the terms of G.S. 131D-2(a)(6). 

(7) “Home for the aged and disabled” shall be defined in accor- 
dance with the terms of G.S. 131D-2(a)(7). 

(8) “Home health services” shall be defined in accordance with 
the terms of G.S. 131E-136(8). 

(9) “Homemaker services” means supportive services provided 
by qualified para-professionals who are trained, equipped, 
assigned, and supervised by professionals within the 
agency to help maintain, strengthen, and safeguard the 
care of the elderly in their own homes. These standards 
must, at a minimum, meet standards established by the 
North Carolina Division of Social Services and may in- 
clude: Providing assistance in management of household 
budgets; planning nutritious meals; purchasing and pre- 
paring foods; housekeeping duties; consumer education; 
and basic personal and health care. 

(10) “Hospice” shall be defined in accordance with the terms of 
G.S. 1381E-176(138a). 

(11) “Intermediate care facility” shall be defined in accordance 
with the terms of G.S. 131E-176(14). 

(12) “Nursing home” shall be defined in accordance with the 
terms of G.S. 1381E-101(6). 
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(13) “Respite care, institutional” means provision of temporary 
support to the primary caregiver of the aged, disabled, or 
handicapped individual by taking over the tasks of that 
person for a limited period of time. The insured receives 
care for the respite period in an institutional setting, such 
as a nursing home, family care home, rest home, or other 
appropriate setting. 

(14) “Respite care, non-institutional” means provision of tem- 
porary support to the primary caregiver of the aged, dis- © 
abled, or handicapped individual by taking over the tasks 
of that person for a limited period of time in the home of 
the insured or other appropriate community location. 

(15) “Skilled Nursing Facility” shall be defined in accordance 
with the terms of G.S. 131E-176(23). 

(b) Whenever long-term care insurance provides coverage for or- 
ganic brain disorder syndrome, progressive dementing illness, or 
primary degenerative dementia, such phrases shall be interpreted 
to include Alzheimer’s Disease. Clinical diagnosis of “organic brain 
disorder syndrome’, “progressive dementing illness”, and “primary 
degenerative dementia” must be accepted as evidence that such 
conditions exist in an insured when a pathological diagnosis cannot 
be made; provided that such medical evidence substantially docu- 
ments the diagnosis of the condition and the insured received treat- 
ment for such condition. (1987, c. 331, s. 1.) 


Editor’s Note. — Subdivision (14) of (a)(11), was repealed by Session Laws 
G.S. 131E-176, referred to in subdivision 1987, c. 511, s. 1. 


§§ 58-547 to 58-574: Reserved for future codification purposes. 


ARTICLE 43. 


Reserved. 


ARTICLE 44. 


Managing General Agents. 


§ 58-575. Agency contracts. 


(a) Any domestic insurer that contracts with any person whereby 
such person is granted the right or privilege to solicit, procure, 
write, or produce a major part of the insurance business for such 
insurer and collect premiums therefor shall file such contract with 
the Commissioner within 15 days from the execution of such con- 
tract or within 60 days following the end of any calendar quarter in 
which such person produces a major portion of the insurer’s insur- 
ance business. For the purposes of this section, any person who 
produces in excess of five percent (5%) of an insurer’s insurance 
premium volume during any one calendar quarter shall be deemed 
as having been granted the privilege of producing a major portion of 
such insurer’s business. Failure of the Commissioner to disapprove 
any such contract within 30 days after the same shall be filed with 
him, shall constitute his approval thereof. An insurer may continue 
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to accept business from such person until such contract is disap- 
proved by the Commissioner. Such disapproval shall be in writing, 
stating the reasons therefor, and a copy thereof shall be delivered to 
the company. 

(b) The Commissioner shall not approve any such contract that: 

(1) Subjects the insurer to excessive charges for expenses or 
commission; 

(2) Vests in the agent or agency company any control over the 
management of the affairs of the insurer to the exclusion of 
the board of directors of the insurer; 

(3) Gives to such person, the right to solicit, procure, write, or 
produce a major part of the insurance business for such 
insurer and collect and hold the premiums for such unrea- 
sonable period as may jeopardize the security of policy- 
holders; or 

(4) Fails to require such person to make available to the Com- 
missioner or his designees all books, records, and docu- 
ments pertaining to such person’s insurance business. 

(c) The Commissioner shall not approve any contract with any 
person if such person or its officers and directors are of known bad 
character or have been affiliated directly or indirectly through own- 
ership, control, management, reinsurance transactions, or other in- 
surance or business relationships with any person or persons 
known to have been involved in the improper manipulation of as- 
sets, accounts, or reinsurance. 

(d) The Commissioner, for the purpose of ascertaining the assets, 
conditions and affairs of any person having a contract as provided 
in subsection (a) of this section, may examine the books, records, 
documents, and assets of such person. 

(e) The Commissioner may, after a hearing held pursuant to G.S. 
58-9.2, withdraw his approval of any agency contract theretofore 
approved by him, if he finds that the basis of his original approval 
no longer exists, or that the contract has, in actual operation, 
shown itself to be subject to disapproval on any of the grounds 
referred to in subsections (a) and (b) of this subsection [section]. 

(f) As used in this section, “person” includes different legal enti- 
ties that are direct or indirectly owned or controlled by the same 
person. (1987, c. 752, s. 8.) 


Editor’s Note. — Session Laws 1987, It appears that “section” was the in- 
c. 752, s. 21 makes this Article effective tended reference at the end of subsection 
upon ratification. The act was ratified (e), rather than “subsection.” 

August 7, 1987. 


§ 58-576. Retrospective compensation agreements. 


(a) Retrospective compensation agreements for business written 
under this Chapter must be filed with the Commissioner for his 
approval. 

(b) “Retrospective compensation agreement” means any such ar- 
rangement, agreement, or contract having as its purpose the actual 
or constructive retention by the insurer of a fixed proportion of the 
gross premiums, with the balance of the premiums, retained actu- 
ally or constructively by the agent or the producer of the business, 
who assumes to pay therefrom all losses, all subordinate commis- 
sions, loss adjustment expenses and his profit, if any, with other 
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provisions of such arrangement, agreement, or contract auxiliary or 
incidental to such purpose. 

(c) The standards for approval shall be as set forth under G.S. 
58-575. (1987, c. 752, s. 8.) 


§ 58-577. Management contracts. 


(a) All agreements or contracts under which any person is dele-- 
gated management duties or control of an insurer, or which trans- 
fer a substantial part of any major function of an insurer such as 
adjustment of losses, production of business, investment of assets, 
or general servicing of the insurer’s business must be filed with the 
Commissioner on or before the effective date of such contract or 
agreement. 

(b) There shall be exempted from the filing requirement of this 
section contracts by groups of affiliated insurers on a pooled funds 
basis or service company management basis, where costs to the 
individual member insurers are charged on an actually incurred or 
closely estimated basis. However, these contracts must be reduced 
to written form. 

G.S. 58-576, 58-577, and 58-578 do not apply to any power of 
Se or other authority authorized by G.S. 58-138. (1987, c. 752, 
Burd. 


§ 58-578. Grounds for disapproval. 


(a) The Commissioner must disapprove any such management 
contract or service agreement if, at any time, he finds: 

(1) That the service or management charges are based upon 
criteria unrelated either to the managed insurer’s profits 
or to the reasonable customary and usual charges for such 
services or are based on factors unrelated to the value of 
such services to the insurer; or 

(2) That management personnel or other employees of the in- 
surer are to be performing management functions and re- 
ceiving any remuneration therefor through the manage- 
ment or service contract in addition to the compensation by 
way of salary received directly from the insurer for their 
services; or 

(3) That the contract would transfer substantial control of the 
insurer or any of the powers vested in the board of direc- 
tors, by statute, articles of incorporation, or bylaws, or sub- 
stantially all of the basic functions of the insurance com- 

any management; or 

(4) That the contract contains provisions that would be clearly 
detrimental to the best interest of policyholders, stock- 
holders, or members of the insurer; or 

(5) That the officers and directors of the management firm are 
of known bad character or have been affiliated, directly or 
indirectly, through ownership, control, management, rein- 
surance transactions, or other insurance or business rela- 
tions with any person or persons known to have been in- 
volved in the improper manipulation of assets, accounts, or 
reinsurance. 

(b) If the Commissioner disapproves of any management contract 
or service agreement, notice of such action shall be given to the 
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insurer assigning the reasons therefor in writing. The Commis- 
sioner shall grant any party to the contract a hearing upon request 
according to G.S. 58-9.2. (1987, c. 572, s. 8.) 


§ 58-579. Supplement to financial statement. 


Any insurer that has a management contract shall file with its 
financial statement a supplement on forms prescribed by the Com- 
missioner which discloses the following: Salaries, commissions, or 
any valuable consideration paid to each officer and director of the 
management company or to any shareholder who owns, directly or 
indirectly, ten percent (10%) of the shares of either the managed 
insurer or the management company. Any changes in the officers or 
directors of the managing company are to be reported to the Com- 
missioner. (1987, c. 752, s. 8.) 


§§ 58-580 to 58-609: Reserved for future codification purposes. 


ARTICLE 45. 


Licensing of Agents, Brokers, Limited 
Representatives, and Adjusters. 


§ 58-610. Scope. 


This Article governs the qualifications and procedures for the 
licensing of agents, brokers, limited representatives, adjusters, and 
motor vehicle damage appraisers. This Article applies to any and 
all kinds of insurance and insurers under Chapters 57, 57B, and 
this Chapter of the General Statutes. Except as provided in G.S. 
58-634, this Article does not apply to the licensing of surplus lines 
licensees under Article 36 of this Chapter. For purposes of this 
Article, all references to insurance include annuities, unless the 
context otherwise requires. (1987, c. 629, s. 1.) 


Editor’s Note. — Session Laws 1987, (d) of § 58-614 was made effective Octo- 
c. 629, s. 22 made this Article effective ber 1, 1987. 
February 1, 1988, except that subsection 


§ 58-611. Definitions. 


As used in this Article, the following definitions apply: 

(a) “Agent” means a person licensed to solicit applications for, 
or to negotiate a policy of, insurance. A person not duly 
licensed who solicits or negotiates a policy of insurance on 
behalf of an insurer is an agent within the intent of this 
Article, and thereby becomes liable for all the duties, re- 
quirements, liabilities and penalties to which an agent of 
such company is subject, and such company by compensat- 
ing such person through any of its officers, agents or em- 
ployees for soliciting policies of insurance shall thereb 
accept and acknowledge such person as its agent in suc 
transaction. 

(b) “Adjuster” means any individual who, for salary, fee, com- 
mission, or other compensation of any nature, investigates 
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or reports to his principal relative to claims arising under 
insurance contracts other than life or annuity. An attorney 
at law who adjusts insurance losses from time to time inci- 
dental to the practice of his profession or an adjuster of 
marine losses is not deemed to be an adjuster for purposes 
of this Article. An individual may not simultaneously hold 
an agent’s and an adjuster’s license in this State. 


(c) “Broker” means a person who, being a licensed agent, pro-. 


cures insurance for a party other than himself through a 
duly authorized agent of an insurer that is licensed to do 
business in this State but for which the broker is not au- 
thorized to act as agent. A person not duly licensed who 
procures insurance for a party other than himself is a bro- 
ker within the intent of this Article, and thereby becomes 
liable for all the duties, requirements, liabilities and pen- 
alties to which such licensed brokers are subject. 


(d) “Limited representative” means a person who is authorized 


by the Commissioner to solicit or negotiate contracts for 
the particular kinds of insurance identified in GS. 
58-614(e) and which kinds of insurance are restricted in 
the scope of coverage afforded. 


(e) “Motor vehicle damage appraiser” means an individual 


who, for salary, fee, commission, or other compensation of 

any nature, regularly investigates or advises relative to 

the nature and amount of damage to motor vehicles located 

in this State or the amount of money deemed necessary to 

effect repairs thereto and who is not: 

(1) eu adjuster licensed to adjust insurance claims in this 

tate; 

(2) An agent for an insurance company who is not required 
by law to be licensed as an adjuster; 

(3) An attorney at law who is not required by law to be 
licensed as an adjuster; or 

(4) An individual who, incident to his regular employment 
in the business of repairing defective or damaged mo- 
tor vehicles, investigates and advises relative to the 
nature and amount of motor vehicle damage or the 
amount of money deemed necessary to effect repairs 
thereto. (1987, c. 629, s. 1; c. 864, ss. 76, 77; 1987 (Reg. 
Sess., 1988), c. 975, s. 8.) 


Effect of Amendments. — Session 
Laws 1987, c. 864, s. 77, effective Febru- 
ary 1, 1988, deleted “as an independent 
contractor or an employee of an indepen- 
dent contractor,” following “or other 


compensation of any nature” in subsec- 
tion (e). 

The 1987 (Reg. Sess., 1988) amend- 
ment, effective June 27, 1988, substi- 
tuted “58-614(e)” for “58-614(d)” in sub- 
section (d). 


§ 58-612. Restricted license for overseas military 


agents. 


Notwithstanding any other provision of this Article, an individ- 
ual may be licensed by the Commissioner as a foreign military sales 
agent to represent a life insurance company domiciled in this State, 
provided the agent represents the insurance company only in a 
foreign country or territory and either on a United States military 
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installation or with United States military personnel. The Commis- 
sioner may, upon request of the insurance company on application 
forms furnished by the Commissioner and upon payment of the fee 
specified in G.S. 58-634, issue to the applicant a restricted license 
which will be valid only for the representation of the insurance 
company in a foreign country or territory and either on a United 
States military installation or with United States military person- 
nel. The insurance company shall certify to the Commissioner that 
the applicant has the necessary training to hold himself out as a life 
insurance agent, and that the insurance company is willing to be 
bound by the acts of the applicant within the scope of his employ- 
ment. A restricted license issued under this section shall be re- 
newed annually as provided in G.S. 58-614(n). (1987, c. 629, s. 1; 
1987 (Reg. Sess., 1988), c. 975, s. 9.) 


Effect of Amendments. — The 1987 June 27, 1988, substituted “58-614(n)” 
(Reg. Sess., 1988) amendment, effective for “58-614(m).” 


§ 58-613. Representation. 


(a) Every agent or limited representative who solicits or negoti- 
ates an application for insurance of any kind, in any controversy 
between the insured or his beneficiary and the insurer, is regarded 
as representing the insurer and not the insured or his beneficiary. 
This provision does not affect the apparent authority of an agent. 

(b) Every broker who solicits an application for insurance of any 
kind, in any controversy between the insured or his beneficiary and 
the insurer issuing any policy upon such application, is regarded as 
representing the insured or his beneficiary and not the insurer; 
except any insurer that directly or through its agents delivers in 
this State to any insurance broker a policy of insurance pursuant to 
the application or request of such broker, acting for an insured 
other than himself, is deemed to have authorized such broker to 
receive on its behalf payment of any premium that is due on such 
‘ea of een at the time of its issuance or delivery. (1987, c. 

be at 


§ 58-614. General license requirements. 


(a) No person shall act as or hold himself out to be an agent, 
broker, limited representative, adjuster, or motor vehicle damage 
appraiser unless duly licensed. 

tb) No agent, broker, or limited representative shall make appli- 
cation for, procure, negotiate for or place for others, any policies for 
any mde of insurance as to which he is not then qualified and duly 
icensed. 

_ (c) An agent or broker may be licensed for the following kinds of 
insurance: 

(1) Life, Accident and Health Insurance 

(2) Accident and Health Insurance 

(3) Fire and Casualty Insurance 

(4) Hospital Service 

(5) Title Insurance 

(6) Dental Service 

(7) Automobile Physical Damage 
Any person who holds a valid license on February 1, 1988, which 
grants authority to act as an agent for the kinds of insurance de- 
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scribed in this subsection shall be issued the equivalent agent’s 
license for such kinds of insurance. 

(d) A fire and casualty insurance license shall not authorize an 
agent or broker to sell accident and health insurance. An agent or 
broker must hold a life, accident and health insurance license or an 
accident and health insurance license to sell accident and health 
insurance. 

(e) A limited representative may receive qualification for one or 
more licenses without examination for the following kinds of insur- ' 
ance: 

(1) Variable Contracts 

(2) Ocean Marine 

(3) Credit Life, Accident and Health 

(4) Credit 

(5) Travel Accident and Baggage 

(6) Motor Club 

(f) No licensed agent, broker or limited representative shall so- 
licit anywhere in the boundaries of this State, or receive or trans- 
mit an application or premium of insurance, for a company not 
authorized to do business in the State, except as provided in G.S. 
58-54.21 and Article 36 of this Chapter. 

(g) No agent shall place a policy of insurance with any insurer 
unless he has a current appointment as agent for the insurer in 
accordance with G.S. 58-617 or has a valid temporary license issued 
in accordance with G.S. 58-622. 

(h) A partnership or corporation that negotiates or solicits insur- 
ance may be licensed as an agent, broker, or limited representative 
provided that it maintains a place of business in this State. Every 
member of the partnership and every officer, director, stockholder, 
and employee of the corporation personally engaged in this State in 
soliciting or negotiating policies of insurance shall be registered 
with the Commissioner and each such member, officer, director, 
stockholder or employee shall also qualify as an individual licensee. 
The partnership or corporate licensee shall within 30 days notify 
the Commissioner of any addition to or deletion from the list of 
registered individuals. 

(i) The Commissioner shall not grant, renew, or continue any 
license if he finds that the license is being or will be used by the 
licensee or applicant for the purpose of writing controlled business. 
Controlled business means: 

(1) Insurance written on the interests of the licensee or of his 
immediate family or of his employer; or 

(2) Insurance covering himself; members of his immediate 
family; a corporation or partnership of which he or a mem- 
ber of his immediate family is an officer, director, substan- 
tial stockholder, partner, or employee; or the officers, di- 
rectors, substantial stockholders, partners or employees of 
such a corporation or partnership; provided, however, that 
nothing in this subsection applies to insurance written in 
connection with credit transactions. 

(3) Such a license shall be deemed to have been, or intended to 
be, used for the purpose of writing controlled business, if 
the Commissioner finds that during any 12-month period 
the aggregate commissions earned from such controlled 
business have exceeded fifty percent (50%) of the aggre- 
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gate commissions earned on all business written by such 
applicant or licensee during the same period. 

(j) No insurer, agent, broker, or limited representative shall pay, 
directly or indirectly, any commission, brokerage or other valuable 
consideration to any person for services as an agent, broker, or 
limited representative within this State, unless such person at the 
time such services were performed held a valid license for that kind 
of insurance and appropriate company appointments as required by 
this Article for such services. 

(k) Only agents who are duly licensed with appropriate company 
appointments, licensed brokers, or licensed limited representatives 
may accept, direct or indirectly, any commission, brokerage, or 
other valuable consideration: Provided, however, any individual 
duly appointed and licensed under this Article may pay his commis- 
sions or assign his commissions, or direct that his commissions be 
paid, to a partnership of which he is a member, employee, or agent, 
or to a corporation of which he is an officer, employee, or agent; 
provided further that this section does not prevent payment or re- 
ceipt of renewal or other deferred commissions to or by any person 
entitled thereto under this section. 

(1) The license shall state the name and Social Security or other 
identifying number of the licensee, date of issue, kind or kinds of 
insurance covered by the license, and such other information as the 
Commissioner deems to be proper. 

(m) A license issued to an agent authorizes him to act until his 
license is otherwise suspended or revoked. Upon the suspension or 
revocation of a license, the licensee or any person having possession 
of such license shall return it to the Commissioner. An agent’s 
license automatically terminates after a period of one year during 
which no appointment of such agent was in effect. 

(n) A license of a broker, limited representative, adjuster, or mo- 
tor vehicle damage appraiser shall be renewed on April 1st of each 
year and renewal fees shall be paid. The Commissioner is not re- 
quired to print licenses for the purpose of renewing licenses. The 
Commissioner is authorized to establish for such licenses “stag- 
gered” license renewal dates that will apportion renewals through- 
out each calendar year. If such a system of staggered licensing is 
adopted, the Commissioner is authorized to extend the licensure 
period for some licensees. License renewal fees prescribed by G.S. 
58-634 shall be prorated to the extent they are commensurate with 
such extensions. 

(0) No license as an agent, broker, or limited representative is 
required of the following: 

(1) Any regular salaried officer or employee of an insurance 
company, of a licensed agent, of a broker, or of a limited 
representative, if such officer’s or employee’s duties and 
responsibilities do not include the negotiation or solicita- 
tion of insurance. 

(2) Persons who secure and furnish information on behalf of an 
employer, where no commission is paid for such service, for 
the purpose of group or wholesale life insurance, annuities, 
or group, blanket or franchise health insurance; or for en- 
rolling individuals under such plans or issuing certificates 
oat or otherwise assisting in administering such 
plans. 
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(3) Employers or their officers or employees, or the trustees of 
any employee trust plan, to the extent that such em- 
ployers, officers, employees, or trustees are engaged in the 
administration or operation of any program of employee 
benefits for their own employees or the employees of their 
subsidiaries or affiliates involving the use of insurance is- 
sued by a licensed insurance company; provided that such 
employers, officers, employees, or trustees are not in any 
manner compensated, directly or indirectly, by the insur- 
ance company issuing such insurance. 

(4) Agency office employees acting within the confines of the 
agent’s office, under the direction and personal supervision 
of the duly licensed agent and within the scope of such 
agent’s license, in the acceptance of requests for insurance 
and payment of premiums and the performance of clerical, 
stenographic, and similar office duties. 

(5) Licensed insurers authorized to write the kinds of insur- 
ance described in G.S. 58-72(1) through G.S. 58-72(3) that 
do business without the involvement of a licensed agent. 
(1987, c. 629, s. 1; c. 864, ss. 78, 79, 87; 1987 (Reg. Sess., 


1953) 00s 0/7 0.185,1().) 


Editor’s Note. — Session Laws 1987, 
c. 629, s. 22 made this Article effective 
February 1, 1988, except that subsection 
(d) of this section was made effective Oc- 
tober 1, 1987. 

Effect of Amendments. — The 1987 
amendment, effective February 1, 1988, 
inserted “G.S. 58-54.21 and” in subsec- 


tion (f), inserted “or has a valid tempo- 
rary license issued in accordance with 
G.S. 58-622” in subsection (g), and in- 
serted “personal” in subdivision (0)(4). 

The 1987 (Reg. Sess., 1988) amend- 
ment, effective June 27, 1988, substi- 
tuted “agent’s” for “agents’” in the last 
sentence of subsection (c). 


§ 58-615. License requirements. 


The Commissioner shall not issue or continue any license of an 
agent, broker, limited representative, adjuster, or motor vehicle 
damage appraiser except as follows: 

(a) Application. — Application shall be made to the Commis- 
sioner by the applicant on a form prescribed by the Com- 


missioner. 


(b) Age. — Every individual applicant for license under this 
Article must be 18 years or more of age. 

(c) Character. — An applicant for any license under this Arti- 
cle must be deemed by the Commissioner to be competent, 
trustworthy and financially responsible, and must have 
not willfully violated the insurance laws of this or any 


other state. 


(d) Education and Training. — 

(1) Each applicant must have had special education, train- 
ing, or experience of sufficient duration and extent 
reasonably to satisfy the Commissioner that the appli- 
cant possesses the competence necessary to fulfill the 
responsibilities of an agent, broker, limited represen- 
tative, adjuster, or motor vehicle damage appraiser. 

(2) All individual applicants for licensing as life, accident 
and health agents or as fire and casualty agents shall 
furnish evidence satisfactory to the Commissioner of 
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successful completion of at least 40 hours of instruc- 
tion, which shall in all cases include the general prin- 
ciples of insurance and any other topics that the Com- 
missioner establishes by regulation; and which shall, 
in the case of life, accident and health insurance appli- 
cants, include the principles of life insurance and, in 
the case of fire and casualty insurance applicants, 
shall include instruction in fire and casualty insur- 
ance. Any applicant who submits satisfactory evidence 
of having successfully completed an agent training 
course that has been approved by the Commissioner 
and that is offered by or under the auspices of a fire 
and casualty or life insurance company admitted to do 
business in this State or a professional insurance asso- 
ciation shall be deemed to have satisfied the educa- 
tional requirements of this subdivision. The require- 
ment in this subdivision for completion of 40 hours of 
instruction applies only to applicants for life, accident 
and health or fire and casualty insurance licenses. 


(e) Examination. 


(1) After completion and filing of the application with the 


Commissioner, except as provided in G.S. 58-616, the 
Commissioner shall require each applicant for license 
as an agent or an adjuster to take a written examina- 
tion as to his competence to be licensed. The applicant 
must take and pass the examination according to re- 
quirements prescribed by the Commissioner. 


(2) The Commissioner may require any licensed agent, ad- 


juster, or motor vehicle damage appraiser to take and 
successfully pass an examination in writing, testing 
his competence and qualifications as a condition to the 
continuance or renewal of his license, if the licensee 
has been found guilty of any violation of any provision 
of this Chapter or Chapters 57 or 57B of the General 
Statutes. If an individual fails to pass such an exami- 
nation, the Commissioner shall revoke all licenses is- 
sued in his name and no license shall be issued until 
such individual has passed an examination as pro- 
vided in this Article. 


(3) Each examination shall be as the Commissioner pre- 


scribes and shall be of sufficient scope to test the appli- 

cant’s knowledge of: 

a. The terms and provisions of the policies or contracts 
of insurance he proposes to effect; or 

b. The Peis of claims or losses he proposes to adjust; 
an 

c. The duties and responsibilities of such a license; 
and 

d. The current laws of this State applicable to such a 

ense 


(4) The answers of the applicant to any such examination 


shall be written by the applicant under the Commis- 
sioner’s supervision. The Commissioner shall give ex- 
aminations at such times and places within this State 
as he deems necessary reasonably to serve the conve- 
nience of both the Commissioner and applicants: Pro- 
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vided that the Commissioner is authorized to contract 
directly with persons for the processing of examination 
application forms and for the administration and grad- 
ing of the examinations required by this section; the 
Commissioner is authorized to charge a reasonable fee 
in addition to the registration fee charged under G.S. 
58-634, to offset the cost of the examination contract 
authorized by this subsection; and such contracts shall 
not be subject to Article 3 of Chapter 143 of the Gen- 
eral Statutes. 


(5) The Commissioner shall collect in advance the exami- 


nation and registration fees provided in G.S. 58-634 
and in subsection (4) of this section. The Commis- 
sioner shall make or cause to be made available to all 
applicants, for a reasonable fee to offset the costs of 
production, materials that he deems necessary for the 
applicants’ proper preparation for such exams. The 
Commissioner is empowered to contract directly with 
publishers and other suppliers for the production of 
such preparatory materials, and contracts so let by the 
Commissioner shall not be subject to Article 3 of Chap- 
ter 143 of the General Statutes. 


(f) Brokers. 


(1) Bond. Prior to issuance of a license as a broker, the 


applicant shall file with the Commissioner and there- 
after, for as long as the license remains in effect, shall 
keep in force a bond in favor of the State of North 
Carolina for the use of aggrieved parties in the sum of 
not less than fifteen thousand dollars ($15,000), exe- 
cuted by an authorized corporate surety approved by 
the Commissioner. The aggregate liability of the 
surety for any and all claims on any such bond shall in 
no event exceed the sum thereof. The bond shall be 
conditioned on the accounting by the broker (i) to any 
person requesting the broker to obtain insurance for 
moneys or premiums collected in connection there- 
with, (ii) to any licensed insurer or agent who provides 
coverage for such person with respect to any such 
moneys or premiums, and (iii) to any association of 
insurers under any plan or plans for the placement of 
insurance under the laws of North Carolina which af- 
forded coverage for such person with respect to any 
such moneys or premiums. No such bond shall be ter- 
minated unless at least 30 days’ prior written notice 
thereof is given by the surety to the licensee and the 
Commissioner. Upon termination of the license for 
which the bond was in effect, the Commissioner shall 
notify the surety within 10 business days. 


(2) Other Requirements. An applicant must hold a valid 


agent’s license at the time of application for the bro- 
ker’s license and throughout the duration of the bro- 
ker’s license. A broker’s license shall be issued to cover 
only those kinds of insurance authorized by his agent’s 
license. Suspension or revocation of the agent’s license 
shall cause immediate revocation of the broker’s li- 
cense. 
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(g) Denial of License. — If the Commissioner finds that the 
applicant has not fully met the requirements for licensing, 
he shall refuse to issue the license and notify in writing the 
applicant and the appointing insurer, if any, of such de- 
nial, stating the grounds therefor. 

(h) Resident-Nonresident Licenses. — The Commissioner shall 
issue a resident or nonresident license to an agent, broker, 
limited representative, adjuster, or motor vehicle damage 
appraiser as follows: 

(1) Resident. 

An individual may qualify for a license as a resident if 

he resides in this State. Any license issued pursuant to 

an application claiming residency in this State shall 
be void if the licensee, while holding a resident license 

in this State, also holds or makes application for a 

resident license in, or thereafter claims to be resident 

of, any other state, or ceases to be a resident of this 

State; provided, however, if the applicant is a resident 

of a county in another state, the border of which 

county is contiguous with the state line of this State, 
the applicant may qualify as a resident for licensing 
purposes in this State. 

(2) Nonresident. 

a. An individual may qualify for a license under this 
Article as a nonresident if he holds a like license 
in another state or territory of the United States. 
An individual may qualify for a license as a non- 
resident motor vehicle damage appraiser or a non- 
resident adjuster if the applicant’s state of resi- 
dency does not offer such licenses and such appli- 
cant meets all other requirements for licensure of 
a resident. A license issued to a nonresident of 
this State shall grant the same rights and privi- 
leges afforded a resident licensee, except as pro- 
vided in subsection (i) of this section. 

b. A nonresident of this State may be licensed without 
taking an otherwise required written examination 
if the Commissioner of the state of the applicant’s 
residence certifies that the applicant has passed a 
similar written examination or has been a contin- 
uous holder, prior to the time such written exami- 
nation was required, of a license like the license 
being applied for in this State. 

c. Notwithstanding other provisions of this Article, no 
new bond shall be required for a nonresident bro- 
ker if the Commissioner is satisfied that an exist- 
ing bond covers his insurance business in this 
State. 

d. Process Against Nonresident Licensees. 

1. Each licensed nonresident agent, broker, ad- 
juster, limited representative, or motor vehi- 
cle damage appraiser shall by the act of ac- 
quiring such license be deemed to appoint the 
Commissioner as his attorney to receive ser- 
vice of legal process issued against the agent, 
broker, adjuster, limited representative, or 
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motor vehicle damage appraiser in this State 
upon causes of action arising within this 
State. 

2. The appointment shall be irrevocable for as 
long as there could be any cause of action 
against the nonresident arising out of his in- 
surance transactions in this State. 

3. Duplicate copies of such legal process against . 
such nonresident licensee shall be served 
upon the Commissioner either by a person 
competent to serve a summons, or through 
registered mail. At the time of such service 
the plaintiff shall pay to the Commissioner a 
fee of five dollars ($5.00), taxable as costs in 
the action to defray the expense of such ser- 
vice. 

4. Upon receiving such service, the Commissioner 
or his duly appointed deputy shall within 
three business days send one of the copies of 
the process, by registered or certified mail, to 
the defendant nonresident licensee at his last 
address of record as filed with the Commis- 
sioner. 

5. The Commissioner shall keep a record of the 
day and hour of service upon him of all such 
legal process. No proceedings shall be had 
against the defendant nonresident licensee, 
and such defendant shall not be required to 
appear, plead or answer until the expiration 
of 40 days after the date of service upon the 
Commissioner. 

e. If the Commissioner revokes or suspends any non- 
resident’s license through a formal proceeding un- 
der this Article, he shall promptly notify the ap- 
propriate Commissioner of the licensee’s residence 
of such action and of the particulars thereof. 


(i) Retaliatory Provision. — Whenever, by the laws or regula- 


tions of any other state or jurisdiction, any limitation of 
rights and privileges, conditions precedent, or any other 
requirements are imposed upon residents of this State who 
are nonresident applicants or licensees of such other state 
or jurisdiction in addition to, or in excess of, those imposed 
on nonresidents under this Article, the same such require- 
ments shall be imposed upon such residents of such other 
state or jurisdiction. 


(j) Reciprocity Provision. — To the extent that other states 


that provide for the licensing and regulation of and pay- 
ment of commissions to agents, limited representatives, or 
brokers, waive restrictions on the basis of reciprocity with 
respect to North Carolina licensees holding nonresident 
licenses in such states, all such restrictions on licensees 
from such states holding North Carolina nonresident li- 
censes shall be waived. (1987, c. 629, s. 1; c. 864, ss. 80, 86; 
1987 (Reg. Sess., 1988), c. 975, s. 30.) 
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Effect of Amendments. — Session _ seal,” preceding “that the applicant has 
Laws 1987, c. 864, ss. 80 and 86, effec- passed” in paragraph (h)(2)b. 
tive February 1, 1988, substituted “or an The 1987 (Reg. Sess., 1988) amend- 
adjuster” for “adjuster, or motor vehicle ment, effective June 27, 1988, deleted 
damage appraiser” in subdivision (e)(1), “not to exceed thirty-five dollars 


d“, by facsimile signature and ($35.00)” following “a reasonable fee” in 
ang Gnigte See a Ger oS oe the second sentence of subdivision (e)(4). 


§ 58-616. Exemption from examination. 


The following are exempt from the requirement for a written 
examination: 

(1) Any applicant for a license covering the same kind or kinds 
of insurance for which the applicant was licensed under a 
like license in this State, other than a temporary license, 
within the 24 months next preceding the date of applica- 
tion, unless such previous license was revoked, suspended, 
or not continued by the Commissioner. 

(2) An applicant who has been licensed under a like license in 
another state within 24 months prior to his application for 
a license in this State, and who files with the Commis- 
sioner the certificate of the public official having supervi- 
sion of insurance in such other state as to the applicant’s 
license and good standing in such state. 

(3) An applicant who has attained the designation of Char- 
tered Life Underwriter (CLU), Chartered Financial Con- 
sultant (ChFC), Life Underwriter Training Council Fellow 
(LUTCF) or Fellow of Life Management Institute (FLMD), 
shall be exempt from the examination for licenses in G.S. 
58-614(c)(1) and (2). 

(4) An applicant who has attained the designation of Char- 
tered Property and Casualty Underwriter (CPCU) shall be 
exempt from the examination for licenses in GS. 
58-614(c)(3) and (7). 

(5) Applicants for license as limited representatives or as mo- 
tor vehicle damage appraisers. 

(6) Applicants for license as agents for companies or associa- 
tions at th in G.S. 58-124.28. (1987, c. 629, s. 1; c. 864, 
s. 81. 


Effect of Amendments. — Session cle damage appraisers” in subdivision 
Laws 1987, c. 864, s. 81, effective Febru- (5). 
ary 1, 1988, inserted “or as motor vehi- 


§ 58-617. Appointment of agents. 


(a) No individual who holds a valid insurance agent’s license 
issued by the Commissioner shall, either directly or for an insur- 
ance agency, solicit, negotiate, or otherwise act as an agent for an 
insurer by which the individual has not been appointed. 

(b) Any insurer authorized to transact business in this State may 
appoint as its agent any individual who holds a valid agent’s license 
issued by the Commissioner. Upon the appointment, the individual 
shall be authorized to act as an agent for the appointing insurer for 
all kinds of insurance for which the insurer is authorized in this 
State and for which the appointed agent is licensed in this State, 
unless specifically limited. 
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(c) Within 30 days the insurer shall file in a form prescribed by 
the Commissioner the names, addresses, and other information re- 
quired by the Commissioner for its newly-appointed agents. 

(d) Every insurer shall remit in a manner prescribed by the Com- 
missioner the appointment fee specified in G.S. 58-634 for each 
appointed agent. 

(e) An appointment shall continue in effect as long as the ap- 
pointed agent is properly licensed and the appointing insurer is 
authorized to transact business in this State, unless the appoint- © 
ment is cancelled. Upon the cancellation of an appointment the 
insurer shall, within 30 days, file written notice of cancellation 
with the Commissioner in a form prescribed by him indicating the 
date of cancellation. A copy shall be provided to the agent by the 
insurer. 

(f) Prior to April 1 of each year, every insurer shall remit in a 
manner prescribed by the Commissioner the renewal appointment 
fee specified in G.S. 58-634. 

(g) Any agent license in effect on February 1, 1988, shall be 
deemed to be an appointment for the unexpired term of that license. 

(h) No insurer shall accept an insurance application from an in- 
dividual yee is not currently appointed by the insurer. (1987, c. 
629;"s._ I: 


§ 58-618. Denial, suspension, revocation, or nonre- 
newal of licenses and appointments. 


(a) The Commissioner may suspend, revoke, or refuse to issue or 
renew any license issued under this Article if, after notice to the 
licensee or applicant and hearing in accordance with the provisions 
of Article 3A of Chapter 150B, he finds as to the licensee any one or 
more of the following conditions: 

(1) Any untrue material statement in the license application; 

(2) Any cause for which issuance of the license could have been 
refused had it then existed and been known to the Com- 
missioner at the time of issuance; 

(3) Violation of, or noncompliance with, any insurance laws, or 
of any lawful rule, or order of the Commissioner or of a 
Commissioner of another state; 

(4) Obtaining or attempting to obtain any such license through 
misrepresentation or fraud; 

(5) Improperly withholding, misappropriating, or converting to 
his own use any moneys belonging to policyholders, in- 
surers, beneficiaries or others received in the course of his 
insurance business; 

(6) Misrepresentation of the terms of any actual or proposed 
insurance contract; 

(7) Willfully overinsuring property; 

(8) Conviction of a misdemeanor involving moral turpitude, or 
conviction of a felony; 

(9) The person has been found guilty of any unfair trade prac- 
tice or fraud; 

(10) In the conduct of his affairs under the license, the licensee 
has used fraudulent, coercive or dishonest practices, or has 
shown himself to be incompetent, untrustworthy, or finan- 
cially irresponsible; 
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(11) His license has been suspended or revoked in any other 
state, province, district, or territory; 

(12) The person has forged another’s name to an application for 
insurance; or 

(13) The person has cheated on an examination for an insur- 
ance license. 

(b) Notwithstanding the notice and hearing requirements of sub- 
section (a) of this section, if the Commissioner finds that the public 
health, safety, or welfare requires emergency action and incorpo- 
rates this finding in his order, summary suspension of a license 
may be ordered effective on the date specified in the order or on 
service of the certified copy of the order at the last known address of 
the licensee, whichever is later, and effective during the proceed- 
ings to suspend, revoke, or refuse renewal provided for in subsec- 
tion (a) of this section. The proceedings shall be promptly com- 
menced and determined. 

(c) In the event that the action by the Commissioner is to deny or 
not renew an application for a license, he shall notify the applicant 
or licensee and advise, in writing, the applicant or licensee of the 
reasons for the denial or nonrenewal of the license. Within 30 days 
of receipt of notification the applicant or licensee may make written 
demand upon the Commissioner for a hearing to determine the 
reasonableness of the Commissioner’s action. Such hearing shall be 
scheduled within 30 days from the date of receipt of the written 
demand by the applicant and shall be held pursuant to the provi- 
sions of Article 3A of Chapter 150B. 

(d) For the purposes of investigation under this section, the Com- 
missioner shall have all the power conferred upon him by G.S. 
58-44.4. 

(e) The license of a partnership or corporation may be suspended, 
revoked, not continued, or refused if the Commissioner finds, after 
hearing, that an individual licensee’s violation was known or 
should have been known by one or more of the partners, officers, or 
managers acting on behalf of the partnership or corporation and 
such violation was not reported to the Commissioner nor corrective 
action taken in relation thereto. 

(f) Upon the filing for protection under the United States Bank- 
ruptcy Code by any person licensed under this Article, or by any 
insurance agency in which such licensed person holds a position of 
employment, management or ownership, such person shall notify 
the Commissioner of the filing for protection within three business 
days after the filing. Upon the appointment of a receiver by a court 
of this State for any person licensed under this Article, or for any 
insurance agency in which such licensed person hoids a position of 
employment, management or ownership, such person shall notify 
the Commissioner of the appointment within three business days 
thereafter. The willful failure to notify the Commissioner within 
three business days after the filing for protection or the appoint- 
ment of a receiver shall, after hearing, cause the license of any 
person failing to make such notification to be suspended for a period 
of not less than 60 days nor more than three years, in the discretion 
of the Commissioner. 

(g) Ifthe Commissioner refuses to grant a license, or suspends, or 
revokes a license, any appointment of such applicant or licensee 
shall likewise be revoked. No individual whose license is revoked 
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shall be issued another license without first complying with all 
requirements of this Article. 

(h) The provisions of G.S. 58-9.7 apply to any person subject to 
licensure under this Article. 

(i) No person shall be issued a license or appointment to enter 
the employment of any agency or person, which agency or person is 
at that time found by the Commissioner to be in violation of any of 
the insurance laws of this State, or which has been in any manner 
disqualified under the laws of this State to engage in the insurance 
business. (1987, c. 629, s. 1.) 


§ 58-619. Surrender, loss or destruction of license. 


(a) The Commissioner shall notify all appointing insurers, where 
applicable, and the licensee regarding any suspension, revocation, 
or nonrenewal of license by the Commissioner. 

(b) Upon suspension, revocation or reinstatement of any license, 
the Commissioner shall notify the Central Office of the NAIC. 

(c) Any licensee who ceases to maintain his residency in this 
State as defined in G.S. 58-615 shall deliver his insurance license or 
licenses to the Commissioner by personal delivery or by mail within 
30 days after terminating said residency. 

(d) The Commissioner may issue a duplicate license for any lost, 
stolen, or destroyed license issued pursuant to this Article upon a 
written request from the licensee and payment of appropriate fees. 
(1987, c. 629, s. 1.) 


§ 58-620. Cancellation reports. 


(a) If a licensee’s appointment or license is cancelled by the in- 
surer or other employer, such insurer or employer shall give writ- 
ten notice of the cancellation and the effective date thereof to the 
Commissioner within 30 days, and to the licensee where reasonably 
possible. The Commissioner may require the insurer to demon- 
strate that the insurer has made a reasonable effort to give such 
notice to the licensee. Nothing in this subsection affects any cancel- 
lation provisions in any contract between a licensee and an insurer 
or other employer. 

(b) All such notices of cancellation shall be filed within 30 days 
in such form prescribed by the Commissioner stating the date of 
such cancellation. 

(c) In the event the cancellation is for any of the causes listed 
under G.S. 58-618, the insurer shall so notify the Commissioner. 
The contents of such notification shall be deemed to be privileged in 
any civil action between the reporting insurer or other employer 
and the terminated licensee. (1987, c. 629, s. 1; c. 864, s. 88.) 


Effect of Amendments. — The 1987 inserted “or other employer” in the sec- 
amendment, effective February 1, 1988, ond sentence of subsection (c). 
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§ 58-621. Countersignature and related laws. 


Subject to the retaliatory provisions of G.S. 58-615(i), there shall 
be no requirement that a licensed resident agent or broker must 
countersign, solicit, transact, take, accept, deliver, record, or pro- 
cess in any manner an application, policy, contract, or any other 
form of insurance on behalf of a nonresident agent or broker or an 
authorized insurer; or share in the payment of commissions, if any, 
related to such business. (1987, c. 629, s. 1.) 


§ 58-622. Temporary licensing. 


(a) The Commissioner may issue a temporary license as an 
agent, broker, or limited representative for a period without requir- 
ing an examination if the Commissioner deems that such tempo- 
rary license is necessary for the servicing of insurance business in 
the following cases: 

(1) To the surviving spouse or next of kin, or to the administra- 
tor or executor or employee thereof, of such deceased li- 
censee or to the spouse, next of kin, employee, or legal 
guardian of such licensee who becomes disabled; 

(2) To a member or employee of a licensed partnership or offi- 
cer or employee of a licensed corporation, upon the death or 
disability of an individual designated in or registered as to 
the license; 

(3) To the designee of a licensee entering active service in the 
armed forces of the United States of America; or 

(4) To an applicant for licensing who is appointed as an agent 
of a life insurer that writes debit or industrial life or health 
insurance. 

(b) To be eligible for any such temporary license, an individual 
must be qualified as for a permanent license except as to experi- 
ence, training or the taking of the examination. Upon meeting all 
license requirements the agent will be issued a permanent license. 
The temporary license will be cancelled and will be deemed to be a 
company appointment by the sponsoring company, if any. 

(c) No temporary license shall be effective for more than 90 days 
in any 12-month period and shall automatically terminate upon 
such temporary licensee’s failing the examination required in G.S. 

-615. 

(d) An individual requesting a temporary license on account of 
death or disability of an agent or broker shall be licensed to repre- 
sent only those insurers that had appointed such agent at the time 
of death or commencement of disability. 

(e) The fee paid to the Commissioner for issuance of a temporary 
license shall be credited toward the fee required for an appointment 
by the sponsoring company that is recorded upon the licensee’s 
ape bang for a permanent license. (1987, c. 629, s. 1; c. 864, ss. 82, 


Effect of Amendments. — The 1987 upon the licensee’s qualifying for a per- 
amendment, effective February 1, 1988, manent license” for “the permanent li- 
added the last sentence of subsection (b), _ cense that is issued to replace the tempo- 
and substituted “an appointment by the rary license” in subsection (e). 
sponsoring company that is recorded 
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§ 58-623. Special provisions for adjusters and mo- 
tor vehicle damage appraisers. 


(a) It shall be unlawful and cause for revocation of license for a 
licensed adjuster to engage in the practice of law. 

(b) On behalf and on request of an insurer by which he is ap- 
pointed or for which he is licensed, any agent or limited representa- 
tive may from time to time act as an adjuster and investigate and 
report upon claims without being required to be licensed as an 
adjuster, provided: In no event may any agent or limited represen- 
tative adjust any losses in any amount where his remuneration for 
the sale of insurance is in any way dependent upon the adjustment 
of such losses. 

(c) Upon the filing of the application for the license as adjuster 
and the advance payment of the examination fee and upon the 
filing with the Commissioner of a certificate signed by the employer 
of the applicant certifying that the applicant is an individual of 
good character and is employed by the signer of the certificate and 
will operate as a student or learner under the instruction and gen- 
eral supervision of a licensed adjuster, and that the employer will 
be responsible for the adjustment acts of the learner during the 
learning period, the Commissioner may issue to the applicant a 
learner’s permit authorizing the applicant to act as an adjuster for a 
learning period of 90 days without a requirement of any other or 
additional license; provided that not more than one learner permit 
shall ever be issued to one individual. 

(d) No license shall be required of an adjuster licensed as such in 
another state for the adjustment in this State of a single loss, or of 
losses arising out of a catastrophe common to all such losses; pro- 
vided that such adjuster notifies the Commissioner in writing prior 
to the adjusting of such loss or losses. 

(e) The Commissioner may permit an experienced adjuster, who 
regularly adjusts in another state and who is licensed in such other 
state (if such state requires a license), to act as an adjuster in this 
State without a North Carolina license, for emergency insurance 
adjustment work, for a period of not exceeding 30 days, done for an 
employer who is an adjuster licensed by this State or who is a 
regular employer of one or more adjusters licensed by this State; 
provided that the employer shall furnish to the Commissioner a 
notice in writing immediately upon the beginning of any such 
emergency insurance adjustment work. 

(f) The Commissioner may permit an experienced motor vehicle 
damage appraiser who is regularly appraising in another state and 
who is licensed in such other state (if such state requires a license) 
to act as a motor vehicle damage appraiser in this State without a 
North Carolina license for emergency motor vehicle damage ap- 
praisal work for a period not exceeding 30 days done for an em- 
ployer who notifies the Commissioner, in writing, at the beginning 
of the period of emergency appraisal work and who is: 

(1) An insurance adjuster licensed by this State; 

(2) A motor vehicle damage appraiser licensed by this State; 

(3) A regular employer of one or more insurance adjusters li- 
censed by this State; or 

(4) A regular employer of one or more motor vehicle damage 
appraisers licensed by this State. (1987, c. 629, s. 1.) 
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§ 58-624. Twisting with respect to insurance polli- 
cies; penalties. 


No licensee shall make or issue, or cause to be issued, any written 
or oral statement that willfully misrepresents or willfully makes an 
incomplete comparison as to the terms, conditions, or benefits con- 
tained in any policy of insurance for the purpose of inducing or 
attempting to induce a policyholder in any way to terminate or 
surrender, exchange, or convert any insurance policy. Any person 
who violates this section is subject to the provisions of G.S. 58-9.7 
and 58-618. (1987, c. 629, s. 1; c. 864, s. 75.) 


Effect of Amendments. — The 1987 
amendment, effective February 1, 1988, 
rewrote this section. 


§ 58-625. Discrimination forbidden. 


No agent or representative of any company doing the business of 
insurance as defined in G.S. 58-72 shall make any discrimination in 
favor of any person. (1987, c. 629, s. 1.) 


§ 58-626. Rebates and charges in excess of pre- 
mium prohibited; exceptions. 


(a) No insurer, agent, broker or limited representative shall 
knowingly charge, demand or receive a premium for any policy of 
insurance except in accordance with the applicable filing approved 
by the Commissioner of Insurance. No insurer, agent, broker or 
limited representative shall pay, allow, or give, or offer to pay, 
allow, or give, directly or indirectly, as an inducement to insurance, 
or after insurance has been effected, any rebate, discount, abate- 
ment, credit, or reduction of the premium named in a policy of 
insurance, or any special favor or advantage in the dividends or 
other benefits to accrue thereon, or any valuable consideration or 
inducement whatever, not specified in the policy of insurance. No 
insured named in a policy of insurance, nor any employee of such 
insured, shall knowingly receive or accept, directly or indirectly, 
any such rebate, discount, abatement or reduction of premium, or 
any special favor or advantage or valuable consideration or induce- 
ment. Nothing herein contained shall be construed as prohibiting 
the payment of commissions or other compensation to duly licensed 
agents, brokers and limited representatives, nor as prohibiting any 
participating insurer from distributing to its policyholders divi- 
dends, savings or the unused or unabsorbed portion of premiums 
and premium deposits. As used in this section the word “insurance” 
includes suretyship and the word “policy” includes bond. 

(b) No insurer, agent, broker, or limited representative shall 
knowingly charge to or demand or receive from an applicant for 
insurance any money or other consideration in return for the pro- 
cessing of applications or other forms or for the rendering of ser- 
vices associated with the issuance or renewal of a contract of insur- 
ance, which money or other consideration is in addition to the filed 
and approved premium for such contract, unless the applicant con- 


326 


§58-627 INSURANCE §58-628 


sents in writing before any services are rendered. (1987, c. 629, s. 1; 
c. 864, ss. 49, 89.) 


Effect of Amendments. — Session  surer” following “No” at the beginning 
Laws 1987, c. 864, ss. 49 and 89, effec- of the first and second sentences of sub- 
tive February 1, 1988, inserted “; excep- section (a) and at the beginning of the 
tions” in the catchline, and inserted “in- _ first sentence of subsection (b). 


§ 58-627. Rebate of premiums on credit life and 
credit accident and health insurance; 
retention of funds by agent. 


It shall be unlawful for any insurance carrier, or officer, agent or 
representative of an insurance company writing credit life and 
credit accident and health insurance, as defined in G.S. 58-195.2 
and G.S. 58-254.8, or combination credit life, accident and health, 
hospitalization and disability insurance in connection with loans, to 
permit any agent or representative of such company to retain any 
portion of funds received for the payment of losses incurred, or to be 
incurred, under such policies of insurance issued by such company, 
or to pay, allow, permit, give or offer to pay, allow, permit or give, 
directly or indirectly, as an inducement to insurance, or after insur- 
ance has been effected, any rebate, discount, abatement, credit or 
reduction of the premium, to any loan agency, insurance agency or 
broker, or to any creditor of the debtor on whose account the insur- 
ance was issued, or to any person, firm or corporation which re- 
ceived a commission or fee in connection with the issuance of such 
insurance: Provided, that this section shall not prohibit the pay- 
ment of commissions to a licensed insurance agent or agency or 
limited representative on the sale of a policy or credit life and credit 
accident and health insurance, or combination credit life, accident 
and health, hospitalization and disability insurance in connection 
with loans. 

It shall be unlawful for any agent, agency, broker, limited repre- 
sentative, or insured named in any such policy, or for any loan 
agency or broker, or any agent, officer or employee of any loan 
agency or broker to receive or accept, directly or indirectly, any 
such rebate, discount, abatement, credit or reduction of the pre- 
mium as set out in this section. (1987, c. 629, s. 1.) 


§ 58-628. Agents personally liable; representing 
unlicensed company prohibited; pen- 
alty. 


Any person representing an insurer is personally liable on all 
contracts of insurance unlawfully made by or through him, directly 
or indirectly, for any company not authorized to do business in this 
State. A person or citizen of the State who fills up or signs any open 
policy, certificate, blank or coupon of, or furnished by, an unli- 
censed company, agent, broker or limited representative, the effect 
of which is to bind any insurance in an unlicensed company on 
property in this State, is the representative of such company, and 
personally liable for all licenses and taxes due on account of such 
transaction. If any person shall unlawfully solicit, negotiate for, 
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collect or transmit a premium for a contract of insurance or act in 
any way in the negotiation or transaction of any unlawful insur- 
ance with an insurance company not licensed to do an insurance 
business in North Carolina, he shall be guilty of a misdemeanor 
and upon conviction shall pay a fine of not less than one thousand 
dollars ($1,000) nor more than two thousand dollars ($2,000) or be 
imprisoned for not less than one nor more than two years, or both, 
at the discretion of the court. (1987, c. 629, s. 1.) 


§ 58-629. Payment of premium to agent valid; ob- 
taining by fraud a crime. 


Any agent, broker or limited representative who acts for a person 
other than himself negotiating a contract of insurance is, for the 
purpose of receiving the premium therefor, the company’s agent, 
whatever conditions or stipulations may be contained in the policy 
or contract. Such agent, broker or limited representative knowingly 
procuring by fraudulent representations payment, or the obligation 
for the payment, of a premium of insurance, shall be guilty of a 
misdemeanor and upon conviction shall be punished by a fine of not 
less than one thousand dollars ($1,000) nor more than five thou- 
sand dollars ($5,000) or by imprisonment for not more than one 
year, or both, in the discretion of the court. (1987, c. 629, s. 1.) 


§ 58-630. False statements in applications for in- 
surance. 


If any agent, examining physician, applicant, or other person 
shall knowingly or willfully make any false or fraudulent state- 
ment or representation in or with reference to any application for 
insurance, or shall make any such statement for the purpose of 
obtaining any fee, commission, money or benefit from any company 
engaged in the business of insurance in this State, he shall be 
guilty of a misdemeanor, and upon conviction shall be punished by 
a fine of not less than one thousand dollars ($1,000) nor more than 
five thousand dollars ($5,000) or by imprisonment for not less than 
30 days nor more than one year, or both, in the discretion of the 
court. This section shall also apply to contracts and certificates 
en under General Statutes Chapters 57 and 57B. (1987, c. 629, 
paul 


§ 58-631. Agents signing certain blank policies. 


Any agent or limited representative who signs any blank con- 
tract or policy of insurance is guilty of a misdemeanor and, upon 
conviction, shall be punished by a fine of not less than one thousand 
dollars ($1,000) nor more than five thousand dollars ($5,000); pro- 
vided, however, that transportation ticket policies of accident insur- 
ance and baggage insurance policies may be countersigned in blank 
for issuance only through coin-operated machines, subject to regu- 
lations prescribed by the Commissioner. (1987, c. 629, s. 1.) 


328 


§58-632 INSURANCE §58-634 


§ 58-632. Adjuster acting for unauthorized com- 
pany. 


If any person shall act as adjuster on a contract made otherwise 
than as authorized by the laws of this State, or by any insurance 
company or other person not regularly licensed to do business in 
this State, or shall adjust or aid in the adjustment, either directly or 
indirectly, of a claim arising under a contract of insurance not au- 
thorized by the laws of the State, he shall be deemed guilty of a 
misdemeanor and shall, upon conviction, be fined not less than one 
thousand dollars ($1,000) nor more than five thousand dollars 
($5,000), or imprisoned not less than six months nor more than two 
years, or both, in the discretion of the court. (1987, c. 629, s. 1.) 


§ 58-633. Agent, adjuster, etc., acting without a li- 
cense or violating insurance law. 


If any person shall assume to act either as principal, agent, bro- 
ker, limited representative, adjuster or motor vehicle damage ap- 
praiser without license as is required by law or pretending to be a 
principal, agent, broker, limited representative, adjuster or licensed 
motor vehicle damage appraiser, shall solicit, examine or inspect 
any risk, or shall examine into, adjust, or aid in adjusting any loss, 
investigate or advise relative to the nature and amount of damages 
to motor vehicles or the amount necessary to effect repairs thereto, 
or shall receive, collect, or transmit any premium of insurance, or 
shall do any other act in the soliciting, making or executing any 
contract of insurance of any kind otherwise than the law permits, or 
as principal or agent shall violate any provision of law contained in 
this Chapter, the punishment for which is not elsewhere provided 
for, he shall be deemed guilty of a misdemeanor, and on conviction 
shall pay a fine of not less than one thousand dollars ($1,000) nor 
more than five thousand dollars ($5,000), or be imprisoned for not 
less than one nor more than two years, or both, at the discretion of 
the court. (1987, c. 629, s. 1; 1987 (Reg. Sess., 1988), c. 975, s. 11.) 


Effect of Amendments. — The 1987 _ ginning of the section, and substituted 
(Reg. Sess., 1988) amendment, effective “of” for “or” preceding “not less than one 
June 27, 1988, inserted “limited repre- thousand dollars” near the end of the 
sentative” following “or pretending to be section. 

a principal, agent, broker,” near the be- 


§ 58-634. Fees. 


(a) The following table indicates the annual fees that are re- 
uired for the respective licenses issued under this Article and Arti- 
cle 36 of this Chapter: 


LAST IG oes eth ieee ar be meme Ailiarcan? Ai epive $50.00 
PTR TCT DO UULLOULY Gt crest ccc sc serene cremate es cams 10.00 
Agent appointment cancellation (paid by insurer) .. 5.00 
Agent appointment, individual ....................065. 10.00 
Agent appointment, nonindividual .................... 25.00 
PUNE OVETBEES ITIILATY: nue -p ches thet s «tenes a Mea a agi 10.00 
LBP breqgt ich he othe Ca ee OL eee’ PP RRP ed Sele 50.00 
ROL TOSINGNE 15 ee 7.5 scoee stea cc cs be ieee rey eae 25.00 
MILE TEDLEBEN UAL VG! .-. 0-7 ett -o 17 alte rates oer oma ke ree 10.00 
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Limited representative cancellation (paid by in- 


SUPET etc cathe te ns hae ee ee Lae ae ere $ 5.00 
Motor vehicle damage appraiser .................20000- 50.00 
Surplus lines licensee, corporate ...................0.5. 50.00 
Surplus lines licensee, individual ...................... 50.00 


These fees are in lieu of any other license fees. Fees paid by an 
insurer on behalf of a person who is licensed or appointed to repre- 
sent the insurer shal! be paid to the Commissioner on a quarterly or 
monthly basis, in the discretion of the Commissioner. 

(b) Whenever a temporary license may be issued pursuant to this 
Article, the fee shall be at the same rate as provided in subsection 
(a) of this section; and any amounts so paid for a temporary license 
may be credited against the fee required for an appointment by the 
sponsoring company. 

(c) Any person not registered who is required by law or adminis- 
trative rule to secure a license shall, upon application for registra- 
tion, pay to the Commissioner a fee of ten dollars ($10.00). In the 
event additional licensing for other kinds of insurance is requested, 
a fee of ten dollars ($10.00) shall be paid to the Commissioner upon 
application for registration for each additional kind of insurance. 

(d) The requirement for an examination or a registration fee does 
not apply to agents for domestic farmers’ mutual assessment fire 
insurance companies or associations specified in G.S. 105-228.4. 

(e) In the event a license issued under this Article is lost, stolen, 
or destroyed, the Commissioner may issue a duplicate license upon 
a written request from the licensee and payment of a fee of one 
dollar ($1.00). (1987, c. 629, s. 1; c. 864, ss. 84, 85.) 


Effect of Amendments. — Session section (a) and substituted “an appoint- 
Laws 1987, c. 864, ss. 84 and 85, effec- ment by the sponsoring company” for 
tive August 14, 1987, inserted “or ap- “issuance of the permanent license” at 


pointed” in the second paragraph of sub- the end of subsection (b). 
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Chapter 58A. 


North Carolina Health Insurance Trust 


Commission. 
Sec. Sec. 
58A-1. Short title. 58A-4. Commission composition; ap- 
58A-2. Legislative intent. pointment; terms; reim- 
58A-3. Commission authorized, duties, bursement; and liability. 


program eligibility require- 58A-5. Licensing; fiscal control. 
ments, powers. 


§ 58A-1. Short title. 


This Chapter shall be known as and may be cited as the North 
Carolina Health Insurance Trust Commission Act. (1987, c. 765, s. 
i) 


Editor’s Note. — Session Laws 1987, upon ratification. The act was ratified 
c. 765, s. 3 makes this Chapter effective August 11, 1987. 


§ 58A-2. Legislative intent. 


The General Assembly finds that there is insufficient group 
health insurance coverage available to employees of many small 
businesses in North Carolina, that uninsured employees of these 
small businesses represent a significant portion of the uncompen- 
sated costs of health care providers, and that uninsured individuals 
have impaired access to health care services and corresponding 
lower health status. It is the intent of the General Assembly that a 
Commission, to be known as the “North Carolina Health Insurance 
Trust Commission”, be organized for the purpose of assisting in 
making economic health insurance available to individuals em- 
ployed by small businesses, and their dependents, who are pres- 
ently uninsured. (1987, c. 765, s. 1.) 


§ 58A-3. Commission authorized, duties, program 
eligibility requirements, powers. 


(a) There is created the “North Carolina Health Insurance Trust 
Commission”, hereafter referred to as the “Commission”. 
(b) The Commission shall: 

(1) Facilitate the provision of group health insurance for em- 
ployers with 25 or fewer employees, their employees, and 
their employees’ families; 

(2) Arrange for the development of a health insurance benefit 
plan to provide coverage for primary and ambulatory 
health care and inpatient hospital care, including the de- 
velopment of pilot programs; 

(3) Establish administrative and accounting procedures for the 
operation of the Commission; 

(4) Establish employer and employee eligibility criteria for 
participation in the program; 

(5) Establish participation criteria governing eligibility of au- 
thorized insurers, authorized health maintenance organi- 
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zations, and others, operating in accordance with the Gen- 
eral Statutes, to participate in the program; 

(6) Establish procedures under which applicants to and partici- 
pants in the program may have grievances reviewed by an 
impartial body and reported to the Commission; 

(7) Contract with authorized insurers to provide services to the 
Commission; 

(8) Develop and implement a plan to publicize the Commis- 
sion, the eligibility requirements for the program, the pro- 
cedures for enrollment in the program, and to maintain 
public awareness of the Commission and the program; 

(9) Secure staff necessary to properly administer the Commis- 
sion. Staff costs shall be funded from grant funds, State 
and local matching funds, and other sources. The Commis- 
sion shall be located in the Department of Insurance and 
shall be given necessary administrative support by the De- 
partment of Insurance; 

(10) Enter into contracts necessary to carry out the provisions 
of this Chapter; and 

(11) Provide an annual report to the General Assembly each 
year beginning not later that [than] March 1, 1989. 

(c) The Commission shall set business and employee eligibility 
standards which shall define limits on employers and employees 
eligible for participation in the program. Small businesses eligible 
for participation shall have 25 or fewer full-time employees. Em- 
ployer eligibility standards shall include a provision that the em- 
ployer must attest to not having offered or provided any other 
health insurance benefits in the two-year period prior to the em- 
ployer’s date of application to the program. The Commission shall 
make all necessary provisions to prevent the payment of or reim- 
bursement for any claim or expense which may be covered under a 
separate health insurance or health care services plan under which 
an individual who participates in the program may be covered. 

(d) The Commission shall have all powers necessary or conve- 
nient to carry out the purposes and provisions of this Chapter, in- 
cluding, but not limited to, the power to receive and accept grants, 
loans, and advances of funds from any public or private agency, for, 
or in aid of, the purpose of this Chapter, and to receive and accept 
contributions, from any source, of money, property, labor, or any 
other thing of value, to be held, used, and applied for the purposes 
of this Chapter. (1987, c. 765, s. 1.) 


Editor’s Note. — It appears that the 
word “than” was intended in subdivision 
(b)(11), rather than “that.” 


§ 58A-4. Commission composition; appointment; 
terms; reimbursement; and liability. 


(a) The Commission shall consist of ten members: 

(1) One member shall represent small businesses whose em- 
ployees are eligible to participate in the program estab- 
lished by the Commission; 

(2) One member shall be a representative of an acute care hos- 
pital providing services to the program; 
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(3) One member shall be a representative of a domestic health 
care insurer licensed pursuant to Chapter 57 of the Gen- 
eral Statutes; 

(4) One member shall be a representative of a domestic health 
care insurer licensed pursuant to Chapter 58 of the Gen- 
eral Statutes; 

(5) One member shall be the Secretary of Human Resources or 
his designee; 

(6) One member shall be the Commissioner of Insurance or his 
designee; 

(7) One member shall be a representative of the North Caro- 
lina business community whose company provides health 
insurance to its employees; 

(7a) One member shall be a representative of the public; 

(8) One member shall be a physician licensed to practice medi- 
cine in North Carolina and providing services to the pro- 
gram; and 

(9) One member shall be a representative of the public, be 
familiar with health insurance issues, and be an advocate 
of low and moderate income employees. 

(b) The Commission shall be appointed by the General Assembly, 
in accordance with G.S. 120-121, in the following manner: 

(1) One representative of small business employers eligible to 
participate in the program shall be appointed for an initial 
term of three years; 

(la) One person who shall be a representative of the public 
shall be appointed for an initial term of one year; 

(2) One domestic health care insurer licensed pursuant to 
Chapter 57 of the General Statutes shall be appointed for 
an initial term of two years; and 

(3) One physician licensed to practice medicine in North Caro- 
lina shall be appointed for an initial term of one year 

upon the recommendation of the Speaker of the House of Represen- 
tatives; and 

(1) One representative of an acute care hospital shall be ap- 
pointed for an initial term of three years; 

(2) One domestic health care insurer licensed pursuant to 
Chapter 58 of the General Statutes shall be appointed for 
an initial term of two years; 

(3) One representative of the business community whose com- 
pany provides health insurance to its employees shall be 
appointed for an initial term of two years; and 

(4) One representative who shall represent the public and who 
is familiar with health insurance issues to serve as an 
advocate for low and moderate income employees shall be 
appointed for an initial term of one year 

upon the recommendation of the President of the Senate. 

Initial one year terms shall expire June 30, 1988, initial two year 
terms shall expire June 30, 1989, and initial three year terms shall 
expire June 30, 1990. 

After the initial terms expire, terms shall be for three years. 
Vacancies shall be filled in accordance with G.S. 120-122. 

(c) Commission members may be reimbursed by the Commission 
for actual and necessary expenses incurred by them as members, in 
accordance with G.S. 138-5, but may not otherwise be compensated 
for their services. 
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(d) There shall be no liability on the part of, and no cause of 
action of any nature shall arise against any member of the Commis- 
sion, its employees or agents for any action taken in good faith and 
without malice, in performance of their powers and duties under 
this Chapter. (1987, c. 765, s. 1.) 


§ 58A-5. Licensing, fiscal control. 


(a) The Commission is not an insurer. The Department of Insur- 
ance may require that any marketing representatives used and 
compensated by the Commission be licensed as representatives of 
insurance companies, health maintenance organizations, or other 
insurance providers, with whom the Commission may contract. 

(b) The Commissioners shall have complete fiscal control over 
the Commission and shall be responsible for all Commission opera- 
tions. (1987, c. 765, s. 1.) 
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Chapter 59. 


Partnership. 


Article 1. 
Uniform Limited Partnership Act. 


Sec. 
59-1 to 59-30.1. [Repealed.] 


Article 2. 
Uniform Partnership Act. 
Part 6. Dissolution and Winding Up. 
59-62. Dissolution by decree of court. 


Article 4. 


Business Under Assumed Name 
Regulated. 


59-90 to 59-100. [Reserved.] 
Article 5. 


Revised Uniform Limited Partner- 
ship Act. 


Part 1. General Provisions. 


59-101. Short title. 

59-102. Definitions. 

59-103. Name. 

59-104. Reservation of name. 

59-105. 
agent. 

Records to be kept. 

Nature of business. 


59-106. 
59-107. 
59-108. 

ner with the partnership. 


Part 2. Formation; Certificate 
of Limited Partnership. 


59-201. 
ship. 

Amendment to certificate. 

Cancellation of certificate. 

Execution of certificates. 


59-202. 
59-203. 
59-204. 
59-205. 


Business transactions of part- 


Part 4. General Partners. 


Sec. 


59-401. 
59-402. 
59-403. 
59-404. 


59-405. 


59-501. 
59-502. 
59-503. 


59-504. 


Registered office and registered 


59-703. 


59-704. 
Certificate of limited partner- 


59-705. 


Amendment or cancellation by 


Part 6. 


59-601. 
59-602. 
59-603. 
59-604. 
59-605. 
59-606. 
59-607. 
59-608. 


59-701. 
59-702. 


Admission of additional general 
partners. 

Events of withdrawal. 

General powers and liabilities. 

Contributions by a general 
partner. 

Voting. 


Part 5. Finance. 


Form of contribution. 

Liability for contributions. 

Sharing income, gain, loss, de- 
duction or credit. 

Sharing of distributions. 


Distribution and Withdrawal. 


Interim distributions. 
Withdrawal of general partner. 
Withdrawal of limited partner. 
Distribution upon withdrawal. 
Distribution in kind. 

Right to distribution. 
Limitations on distribution. 
Liability upon return of contri- 

bution. 


Part 7. Assignment of Partnership 
Interest. 


Nature of partnership interest. 

Assignment of partnership in- 
terest. 

Rights of creditor. 

Right of assignee to become lim- 
ited partner. 

Power of estate of deceased or 
incompetent partner. 


Part 8. Dissolution. 


judicial act. 59-801. Nonjudicial dissolution. 
59-206. Filing in office of Secretary of 59-802. Judicial dissolution. 
State. 59-803. Winding up. 
59-207. Liability for false statement in 59-804. Distribution of assets. 
59-208 Seibel «EET ves Part 9. Foreign Limited Partnerships. 
Bes 59-901. Law governing. 
Part 3. Limited Partners. BO 00a Resistration!’ 
59-301. Admission of additional limited 59-903. Issuance of registration. 
partners. 59-904. Name. 
59-302. Voting. 59-905. Changes and amendments. 


59-303. Liability to third parties. 


59-304. Person erroneously believing 


himself limited partner. 
59-305. Information. 


59-906. 
59-907. 


59-908. 
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Cancellation of registration. 

Transaction of business without 
registration. 

Action by Attorney General. 
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Part 10. Derivative Actions. Part 11. Miscellaneous. 
i Sec. 

59-1101. Construction and application. 
59-1001. Right of ag es 59-1102. Rules for cases not provided for 
59-1002. Proper plaintiff. wn thide Article, 

59-1003. Pleading. 59-1103. Severability. 
59-1004. Expenses. 59-1104. Effective date and repeal. 
59-1005. Dismissal of action. 59-1105. Forms. 
59-1006. Construction. 59-1106. Fees. 
ARTICLE 1. 


Uniform Limited Partnership Act. 


§§ 59-1 to 59-30.1: Repealed by Session Laws 1985 (Regular 
Session, 1986), c. 989, s. 2, effective October 1, 1986. 


Cross References. — For the Re- 
vised Uniform Limited Partnership Act, 
see § 59-101 et seq. 

Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 989, s. 2 enacted a 
new Revised Uniform Limited Partner- 
ship Act, as Article 5 of Chapter 59, and 
repealed this Article, effective October 
1, 1986. Limited partnerships created af- 
ter October 1, 1986, are governed by Ar- 
ticle 5 of Chapter 59. As to the effective 


date and applicability of various provi- 
sions of the new Article and of this Arti- 
cle to transactions entered into and part- 
nerships formed before October 1, 1986, 
see § 59-1104. 

Section 1 of Session Laws 1985 (Reg. 
Sess., 1986), c. 989 added a new 
§ 59-30.1 to repealed Article 1, reading 
as follows: “§ 59-30.1. No limited part- 
nership shall be formed under this Arti- 
cle after September 30, 1986.” 


ARTICLE 2. 


Uniform Partnership Act. 


Part 1. Preliminary Provisions. 


§ 59-31. Name of Article. 


CASE NOTES 


Applied in Hewes v. Wolfe, 74 N.C. 
App. 610, 330 S.E.2d 16 (1985). 


§ 59-34. Rules of construction. 


CASE NOTES 


Applied in Simmons v. Quick-Stop 
Food Mart, Inc., 307 N.C. 33, 296 S.E.2d 
275 (1982). 
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Part 2. Nature of a Partnership. 


§ 59-36. Partnership defined. 


CASE NOTES 


Partnership is a legal concept but 
the determination of the existence or not 
of a partnership, as in the case of a trust, 
involves inferences drawn from an anal- 
ysis of “all the circumstances attendant 
on its creation and operation.” Peed v. 
Peed, 72 N.C. App. 549, 325 S.E.2d 275, 
cert. denied, 313 N.C. 604, 330 S.E.2d 
612 (1985). 

To make a partnership, etc. — 

In accord with bound volume. See 
Zickgraf Hardwood Co. v. Seay, 60 N.C. 
App. 128, 298 S.E.2d 208 (1982). 

A voluntary association of partners 
may be shown without proving an ex- 
press agreement to form a partnership; 
and a finding of its existence may be 
based upon a rational consideration of 
the acts and declarations of the parties, 
warranting the inference that the par- 
ties understood that they were partners 
and acted as such. Peed v. Peed, 72 N.C. 
App. 549, 325 S.E.2d 275, cert. denied, 
313 N.C. 604, 330 S.E.2d 612 (1985). 

Where a person merely makes repay- 
able advances and loans of money to an- 
other, it cannot be inferred from that 
fact that they are partners. Peed v. Peed, 
72 N.C. App. 549, 325 S.E.2d 275, cert. 
denied, 313 N.C. 604, 330 S.E.2d 612 
(1985). 

A partnership is a combination of two 
or more persons, their property, labor, or 
skill in a common business or venture 
under an agreement to share profits or 
losses and where each party to the 
agreement stands as an agent to the 
other and the business. G.R. Little 
Agency, Inc. v. Jennings, — N.C. App. 
—, 362 S.E.2d 807 (1987). 

A partnership may be formed by 
an oral, etc. — 


A partnership may be formed orally or. 
by the agreement or conduct of the par- 
ties, either express or implied. Peed v. 
Peed, 72 N.C. App. 549, 325 S.E.2d 275, 
cert. denied, 313 N.C. 604, 330 S.E.2d 
612 (1985). 

A partnership consisting of one 
person cannot continue to exist. 
Crosby v. Bowers, 87 N.C. App. 338, 361 
S.E.2d 97 (1987). 

Failure to Show Partnership. — 
Where plaintiffs, who filed an action to 
enjoin foreclosure on real property, 
contending that the option contract, con- 
tract to purchase and note entered into 
between plaintiffs and defendants cre- 
ated a partnership relationship rather 
than a mortgagee-mortgagor relation- 
ship, failed to show probable cause to be- 
lieve that they would be able to estab- 
lish the partnership rights they as- 
serted, the trial court did not err in 
denying a preliminary injunction and al- 
lowing foreclosure to proceed. Carefree 
Carolina Communities, Inc. v. Cilley, 79 
N.C. App. 742, 340 S.E.2d 529, cert. de- 
nied, 316 N.C. 374, 342 S.E.2d 891 
(1986). 

Finding of the trial court that defen- 
dant was not a partner with her ex-hus- 
band in his farming and agribusiness 
enterprises, but acted only as an assis- 
tant to him, upheld. G.R. Little Agency, 
Inc. v. Jennings, — N.C. App. —, 362 
S.E.2d 807 (1987). 

Applied in Davis v. Davis, 58 N.C. 
App. 25, 293 S.E.2d 268 (1982). 

Cited in DuBose Steel, Inc. v. 
Faircloth, 59 N.C. App. 722, 298 S.E.2d 
60 (1982). 


§ 59-37. Rules for determining the existence of a 


partnership. 


CASE NOTES 


Creation by Express or Implied 
Agreement or Conduct. — Not only 
may a partnership be formed orally, but 
it may be created by the agreement or 


conduct of the parties, either express or 
implied. Davis v. Davis, 58 N.C. App. 25, 
293 S.E.2d 268, cert. denied, 307 N.C. 
127, 297 S.E.2d 399 (1982). 
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Express Agreement Not Required. 
— A voluntary association of partners 
may be shown without proving an ex- 
press agreement to form a partnership; 
and a finding of its existence may be 
based upon a rational consideration of 
the acts and declarations of the parties, 
warranting the inference that the par- 
ties understood that they were partners 
and acted as such. Davis v. Davis, 58 
N.C. App. 25, 293 S.E.2d 268, cert. de- 
nied, 307 N.C. 127, 297 S.E.2d 399 
(1982). 

The determination of whether a 
partnership exists, and whether the 
parties are co-owners, involves examin- 
ing all the circumstances. Peed v. Peed, 
72 N.C. App. 549, 325 S.E.2d 275, cert. 
denied, 313 N.C. 604, 330 S.E.2d 612 


(1985). 
Inferences from Circumstances of 
Creation and Operation. — Partner- 


ship is a legal concept but the determi- 
nation of the existence or not of a part- 
nership, as in the case of a trust, in- 
volves inferences drawn from an analy- 
sis of all the circumstances attendant on 
its creation and operation. Davis v. 
Davis, 58 N.C. App. 25, 293 S.E.2d 268, 
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cert. denied, 307 N.C. 127, 297 S.E.2d 
399 (1982). 

Where one person is an employee 
of another, and receives wages, then 
the two are not partners. Peed v. Peed, 
72 N.C. App. 549, 325 S.E.2d 275, cert. 
denied, 313 N.C. 604, 330 S.E.2d 612 
(1985). 

Failure to Show Partnership. — 
Where plaintiffs, who filed an action to 
enjoin foreclosure on real property, 
contending that the option contract, con- 
tract to purchase and note entered into 
between plaintiffs and defendants cre- 
ated a partnership relationship rather 
than a mortgagee-mortgagor relation- 
ship, failed to show probable cause to be- 
lieve that they would be able to estab- 
lish the partnership rights they as- 
serted, the trial court did not err in 
denying a preliminary injunction and al- 
lowing foreclosure to proceed. Carefree 
Carolina Communities, Inc. v. Cilley, 79 
N.C. App. 742, 340 S.E.2d 529, cert. de- 
nied, 316 N.C. 374, 342 S.E.2d 891 
(1986). 

Applied in Zickgraf Hardwood Co. v. 
Seay, 60 N.C. App. 128, 298 S.E.2d 208 
(1982). 


§ 59-38. Partnership property. 


CASE NOTES 


Cited in Simmons v. Quick-Stop Food 
Mart, Inc., 307 N.C. 33, 296 S.E.2d 275 
(1982). 


Part 3. Relations of Partners to Persons Dealing 
with the Partnership. 


§ 59-39. Partner agent of partnership as to part- 
nership business. 


CASE NOTES 


In order for a written instrument 
to be binding on a partnership, the 
instrument must be executed in the 
partnership name. Oxford Plastics v. 
Goodson, 74 N.C. App. 256, 328 S.E.2d 7 
(1985). 

Conveyance with View to Dissolu- 
tion. — Where a conveyance was not for 
apparently carrying on in the usual way 
the business of the partnership, but was 
with a view to the immediate dissolution 


of the partnership, neither § 59-40(d) 
nor subsection (a) of this section applies. 
Instead, subsection (b) of this section ap- 
plies. Simmons v. Quick-Stop Food 
Mart, Inc., 307 N.C. 33, 296 S.E.2d 275 
(1982). 

Authority of Partner to Bind Firm. 
— In the absence of authority expressly 
conferred, a partner’s authority to bind 
his firm is restricted to things done by 
him within the scope of partnership 
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business. Investors Title Ins. Co. v. 
Herzig, 83 N.C. App. 392, 350 S.E.2d 
160 (1986), rev’d on other grounds, 320 
N.C. 770, 360 S.E.2d 786 (1987). 

A contract apparently made for the 
purpose of carrying on partnership busi- 
ness, executed in the partnership name 
by a partner, makes the partnership lia- 
ble for a breach of that contract even 
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though the partner was not authorized 
to so act, unless the other parties to the 
contract had knowledge of the lack of 
authority. Investors Title Ins. Co. v. 
Herzig, 320 N.C. 770, 360 S.E.2d 786 
(1987). 

Cited in Blow v. Shaughnessy, 68 
N.C. App. 1, 313 S.E.2d 868 (1984). 


OPINIONS OF ATTORNEY GENERAL 


Not Advisable for Attorney to Act 
As Notary and Verify Client’s Di- 
vorce Complaint. It is not advisable for 
a notary who is also a partner in a law 
firm acting of counsel to an attorney fil- 
ing a divorce complaint to notarize the 
verification of the client. A divorce com- 
plaint which is not properly notarized is 
subject to dismissal. See opinion of At- 
torney General to Mr. James Lee 
Knight, Notary Public, Guilford County, 
— N.C.A.G. — (May 18, 1988). 

When one partner of Firm A appears 
as attorney for a plaintiff in a divorce 
proceeding, the other partners in the 
firm also “appear,” and they could be 
prohibited under § 47-8 from notarizing 
the verification of the client. This would 
be true whether or not the firm appears 
as “of counsel” to the individual partner 
on the face of the complaint or answer. 
Therefore, such practice should be 
avoided, and as an attorney/notary who 
acts in this fashion proceeds at his own 
risk. See opinion of Attorney General to 
Mr. James Lee Knight, Notary Public, 
Guilford County, — N.C.A.G. — (May 
18, 1988). 


Pleadings not requiring verification 
by one of the parties are not subject to 
dismissal if they are verified anyway 
and a partner of the firm representing 
that client acts as the notary. However, 
§ 47-8 would still seem to say that part- 
ner is without power to act as a notary 
in that situation. The signature of the 
attorney signing the pleadings would be 
adequate under N.C.R.C.P., Rule 11(a). 
See opinion of Attorney General to Mr. 
James Lee Knight, Notary Public, Guil- 
ford County, — N.C.A.G. — (May 18, 
1988). 

Act of One Partner Binding on 
Partnership. — 

This section sets out a basic premise of 
agency law that the acts of one partner, 
including the execution of any instru- 
ment in the partnership name, for the 
purpose of carrying on the usual busi- 
ness of the partnership is binding on the 
partnership unless he has in fact no such 
authority and the person with whom he 
is dealing is aware of that fact. See opin- 
ion of Attorney General to Mr. James 
Lee Knight, Notary Public, Guilford 
County, — N.C.A.G. — (May 18, 1988). 


§ 59-40. Conveyance of real property of the part- 


nership. 


CASE NOTES 


How Title to Real Property Held. 
— Under this Article, title to real prop- 
erty owned by a partnership may be held 
either in the partnership name or in the 
name of some or all of the partners. Sim- 
mons v. Quick-Stop Food Mart, Inc., 307 
N.C. 33, 296 S.E.2d 275 (1982). 

Conveyance with View to Dissolu- 
tion. — Where a conveyance was not for 
apparently carrying on in the usual way 
the business of the partnership, but was 
with a view to the immediate dissolution 
of the partnership, neither subsection (d) 


of this section nor § 59-39(a) applies. In- 
stead, § 59-39(b) applies. Simmons v. 
Quick-Stop Food Mart, Inc., 307 N.C. 33, 
296 S.E.2d 275 (1982). 

Land owned individually by one 
who entered into a_ partnership 
could not become a partnership as- 
set absent some written agreement 
sufficient to satisfy the statute of frauds, 
despite subsection (c) of this section, 
which recognizes that title to real prop- 
erty may be in the name of one or more, 
but not all the partners, and § 59-56, 
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which makes a partner’s interest in 
partnership property, even real prop- 
erty, a personal property interest. 


1988 CUMULATIVE SUPPLEMENT 
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Ludwig v. Walter, 75 N.C. App. 584, 331 
S.E.2d 177 (1985). 


§ 59-43. Partnership bound by partner’s wrongful 


act. 


CASE NOTES 


Section Applicable to Law Part- 
nerships. — The rules set out in this 
section regarding partnership tort liabil- 
ity are fully applicable to law partner- 
ships. Shelton v. Fairley, 86 N.C. App. 
147, 356 S.E.2d 917, cert. denied, 320 
N.C. 634, 360 S.E.2d 94 (1987). 

Authority of Partner to Bind Firm. 
— In the absence of authority expressly 
conferred, a partner’s authority to bind 
his firm is restricted to things done by 
him within the scope of partnership 
business. Investors Title Ins. Co. v. 
Herzig, 83 N.C. App. 392, 350 S.E.2d 
160 (1986), rev'd on other grounds, 320 
N.C. 770, 360 S.E.2d 786 (1987). 

Liability of Law Firm for Partner’s 
Activities. — In order to determine 
whether members of a law firm should 
be held liable for the activities of one of 
its partners, the court should consider 
(1) the provisions of the instrument em- 
powering the firm to practice law, such 
as partnership agreements and articles 
of incorporation, as well as statutory 
provisions; (2) the construction which 
our courts have historically given the 
questioned activity or related ones; (3) 
where the partner has acted, or seemed 
to act, with the firm’s authority; this in- 


cludes his position in the firm, the par- 
ticipation, if any, by the rest of the firm 
in the disputed activities, and any assur- 
ances given the client that this transac- 
tion would be handled through the firm; 
and finally, (4) whether the other mem- 
bers of the firm have assented to or rati- 
fied the acts. Shelton v. Fairley, 86 N.C. 
App. 147, 356 S.E.2d 917, cert. denied, 
320 N.C. 634, 360 S.E.2d 94 (1987). 

Where law firm benefits indirectly 
from partner’s position as executor 
undertaken in his individual capac- 
ity, that benefit alone is not sufficient to 
establish partnership liability for those 
activities. Shelton v. Fairley, 86 N.C. 
App. 147, 356 S.E.2d 917, cert. denied, 
320 N.C. 634, 360 S.E.2d 94 (1987). 

Act Done in the Ordinary Course 
of Business. — An issue of material 
fact was held to exist as to whether the 
act of defendant, in executing the title 
certificate on property owned by him 
and for the purpose of obtaining a per- 
sonal loan for himself was “in the ordi- 
nary course of the business of the part- 
nership or with the authority of his co- 
partners.” Investors Title Ins. Co. v. 
Herzig, 320 N.C. 770, 360 S.E.2d 786 
(1987). 


§ 59-45. Nature of partner’s liability. 


CASE NOTES 


Partner Individually Must Be 
Served With Process Before Person- 
ally Liable. — Each partner in a part- 
nership is jointly and severally liable for 
a tort committed in the course of the 
partnership business, and the injured 
party may sue all members of the part- 
nership or any one of them at his elec- 
tion. But a partner who is not served 
with summons is not bound beyond his 
partnership assets. Stevens v. Nimocks, 
82 N.C. App. 350, 346 S.E.2d 180, cert. 
denied, 318 N.C. 511, 349 S.E.2d 873 
(1986), reconsideration denied, 318 N.C. 
702, 351 S.E.2d 760 (1987). 


While a partnership cannot insulate 
its members from liability, it is a dis- 
tinct legal entity, and the act of a part- 
ner done in his representative capacity 
is not per se an action made in his indi- 
vidual capacity; the law clearly requires 
that a partner individually be served 
with process before being held person- 
ally liable for judgment against the 
partnership. Stevens v. Lawyers Mut. 
Liab. Ins. Co., 107 F.R.D. 112 (E.D.N.C. 
1985). 

Actual Notice is Not Sufficient. — 
Actual notice of a suit against the part- 
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nership will not cure the requirement 
that a partner must be served with a 
summons to be held individually liable. 
Stevens v. Nimocks, 82 N.C. App. 350, 
346 S.E.2d 180, cert. denied, 318 N.C. 
511, 349 S.E.2d 873 (1986), reconsider- 
ation denied, 318 N.C. 702, 351 S.E.2d 
760 (1987). 

Nor is Participation in Suit against 
Partnership. — A partner who partici- 
pates in a malpractice suit by 
acquainting himself with the facts of the 
pending suit and notifying his insurance 
carrier of the suit does not subject him- 
self to individual liability when the 
Rules of Civil Procedure require that he 
be served with process individually be- 
fore being held individually liable. Ste- 
vens v. Nimocks, 82 N.C. App. 350, 346 
S.E.2d 180, cert. denied, 318 N.C. 511, 
349 S.E.2d 873 (1986), reconsideration 
denied, 318 N.C. 702, 351 S.E.2d 760 
(1987). 

Or Verification of Answer. — De- 
fendant partner’s verification of original 
answer where he was sued in his part- 
nership capacity did not subject him to 
individual liability. Stevens v. Nimocks, 
82 N.C. App. 350, 346 S.E.2d 180, cert. 
denied, 318 N.C. 511, 349 S.E.2d 873 
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(1986), reconsideration denied, 318 N.C. 
702, 351 S.E.2d 760 (1987). 

Partnership is represented by 
partner who is served, and as to him 
judgment in action in which he is 
served would be binding upon him in- 
dividually, and as to partnership prop- 
erty; but as to a partner not served with 
a summons, the judgment would not be - 
binding on him individually. Stevens v. 
Lawyers Mut. Liab. Ins. Co., 107 F.R.D. 
112 (E.D.N.C. 1985). 

Repayment of Note Out of Partner- 
ship Funds. — Regardless of whether a 
note was signed by the parties as indi- 
viduals or as partners, its legal effect 
was the same. Nevertheless, in a disso- 
lution action, where it appeared that the 
note was executed in furtherance of the 
partnership, and that there may have 
been partnership funds available to sat- 
isfy it, the court should have determined 
the nature of the note and ordered it re- 
paid out of partnership funds if possible. 
Ludwig v. Walter, 75 N.C. App. 584, 331 
S.E.2d 177 (1985). 

Cited in Stevens v. Lawyers Mut. 
Liab. Ins. Co., 789 F.2d 1056 (4th Cir. 
1986). 


§ 59-46. Partner by estoppel. 


CASE NOTES 


Defendant’s communications with 
insurance agents regarding the acqui- 
sition of insurance policies for her ex- 
husband’s farm business did not amount 
to a representation of her partnership 
status so as to estop her from subse- 
quently denying same. Plaintiffs agents 
dealt with defendant as an agent for the 


farm and could not later claim that de- 
fendant was anything other than a rep- 
resentative. G.R. Little Agency, Inc. v. 
Jennings, — N.C. App. —, 362 S.E.2d 
807 (1987). 

Cited in DuBose Steel, Inc. v. 
Faircloth, 59 N.C. App. 722, 298 S.E.2d 
60 (1982). 


Part 5. Property Rights of a Partner. 


§ 59-54. Extent of property rights of a partner. 


CASE NOTES 


Applied in Simmons v. Quick-Stop 
Food Mart, Inc., 307 N.C. 33, 296 S.E.2d 
275 (1982). 
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§ 59-55. Nature of a partner’s right in specific part- 
nership property. 


CASE NOTES 


Applied in Simmons v. Quick-Stop 
Food Mart, Inc., 307 N.C. 33, 296 S.E.2d 
275 (1982). 


§ 59-56. Nature of partner’s interest in the partner- 


ship. 


CASE NOTES 


Land owned individually by one 
who entered into a _ partnership 
could not become a partnership as- 
set absent some written agreement 
sufficient to satisfy the statute of frauds, 
despite § 59-40(c), which recognizes that 
title to real property may be in the name 


of one or more, but not all the, partners, 
and this section, which makes a part- 
ner’s interest in partnership property, 
even real property, a personal property 
interest. Ludwig v. Walter, 75 N.C. App. 
584, 331 S.E.2d 177 (1985). 


Part 6. Dissolution and Winding Up. 


§ 59-59. Dissolution defined. 


CASE NOTES 


Quoted in Simmons v. Quick-Stop 
Food Mart, Inc., 307 N.C. 33, 296 S.E.2d 
275 (1982). 


§ 59-60. Partnership not terminated by dissolution. 


CASE NOTES 


Cited in Simmons v. Quick-Stop Food 
Mart, Inc., 307 N.C. 33, 296 S.E.2d 275 
(1982). 


§ 59-61. Causes of dissolution. 


CASE NOTES 


Under the Uniform Partnership 
Act, “termination” is used to desig- 
nate the point in time when all the 
partnership affairs are wound up. 
Crosby v. Bowers, 87 N.C. App. 338, 361 
S.E.2d 97 (1987). 


Applied in Simmons v. Quick-Stop 
Food Mart, Inc., 307 N.C. 33, 296 S.E.2d 
275 (1982). 
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§ 59-62. Dissolution by decree of court. 


(a) On application by or for a partner the court shall decree a 


dissolution whenever: 


(1) A partner has been adjudicated incompetent or is shown to 


be of unsound mind, 


(2) A partner becomes in any other way incapable of perform- 
ing his part of the partnership contract, 

(3) A partner has been guilty of such conduct as tends to affect 
prejudically the carrying on of the business, 

(4) A partner wilfully or persistently commits a breach of the 
partnership agreement, or otherwise so conducts himself in 
matters relating to the partnership business that it is not 
reasonably practicable to carry on the business in partner- 


ship with him, 


(5) The business of the partnership can only be carried on at a 


loss, 


(6) Other circumstances render a dissolution equitable. 
(1941, c. 374, s. 32; 1985, c. 589, s. 29.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — Session Laws 1985, 
c. 589, s. 64 provides that prosecutions 
for offenses occurring before the effec- 
tive date of the act (Jan. 1, 1986) are not 
abated or affected by the act, and that 
the statutes that would be applicable 
but for the act remain applicable to 
those prosecutions. 

Session Laws 1985, c. 589, s. 66 pro- 
vides that rules to implement the act 


which are authorized to be adopted by 
the act or which are otherwise autho- 
rized to be adopted by law may be 
adopted at any time after ratification 
(July 4, 1985), but shall not become ef- 
fective before January 1, 1986. 

Session Laws 1985, c. 589, s. 65 is a 
severability clause. 

Effect of Amendments. — The 1985 
amendment, effective Jan. 1, 1986, sub- 
stituted “adjudicated incompetent” for 
“declared a lunatic in any judicial pro- 
ceeding” in subdivision (a)(1). 


CASE NOTES 


Order of Dissolution Upheld. — An 
order of dissolution, having been prayed 
for and not resisted, and the court’s or- 
der having resolved all differences be- 
tween the parties regarding liability to 


each other, as well as having resolved 
that the partnership would conduct no 
further business, undoubtedly was ap- 
propriate. Ludwig v. Walter, 75 N.C. 
App. 584, 331 S.E.2d 177 (1985). 


§ 59-63. General effect of dissolution on authority 


of partner. 


CASE NOTES 


The statute does not require a 
breach of the partnership agreement 
as a prerequisite to judicial dissolu- 
tion. Crosby v. Bowers, 87 N.C. App. 
338, 361 S.E.2d 97 (1987). 

Termination. — Under the Uniform 
Partnership Act, “termination” is used 
to designate the point in time when all 


the partnership affairs are wound up. 
Crosby v. Bowers, 87 N.C. App. 338, 361 
S.E.2d 97 (1987). 

Sale of partnership assets upon 
dissolution is an act appropriate for 
winding up. Simmons vy. Quick-Stop 
Food Mart, Inc., 307 N.C. 33, 296 S.E.2d 
275 (1982). 
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§ 59-64. Right of partner to contribution from co- 
partners after dissolution. 


CASE NOTES 


Applied in Ludwig v. Walter, 75 N.C. 
App. 584, 331 S.E.2d 177 (1985). 


§ 59-65. Power of partner to bind partnership to 
third persons after dissolution; publi- 
cation of notice of dissolution. 


CASE NOTES 


Applied in Ludwig v. Walter, 75.N.C. Food Mart, Inc., 307 N.C. 33, 296 S.E.2d 
App. 584, 331 S.E.2d 177 (1985). 275 (1982). 
Quoted in Simmons v. Quick-Stop 


§ 59-68. Rights of partners to application of part- 
nership property. 


CASE NOTES 


Applied in Ludwig v. Walter, 75 N.C. 
App. 584, 331 S.E.2d 177 (1985). 


ARTICLE 4. 


Business Under Assumed Name Regulated. 
§§ 59-90 to 59-100: Reserved for future codification purposes. 


ARTICLE 5. 


Revised Uniform Limited Partnership Act. 
Part 1. General Provisions. 


§ 59-101. Short title. 


This Article may be cited as the Revised Uniform Limited Part- 
nership Act. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 


Editor’s Note. — Section 3 of Session 
Laws 1985 (Reg. Sess., 1986), makes this 
Article effective October 1, 1986. 
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CASE NOTES 


When Partner May Maintain Ac- 
tion Against Copartner. — As a gen- 
eral rule, one partner cannot sue an- 
other partner at law until there has 
been a complete settlement of the part- 
nership affairs and a balance struck. 
However, a partner may maintain an ac- 
tion at law against his copartner upon 
claims growing out of the following state 
of facts: (1) Where the partnership is ter- 
minated, all debts paid, and the partner- 
ship affairs otherwise adjusted with 
nothing remaining to be done but to pay 


§ 59-102. Definitions. 


over the amounts due by one to the 
other, such amount involving no compli- 
cated reckoning. (2) Where the partner- 
ship is for a single venture or special 
purpose which has been accomplished, 
and nothing remains to be done except 
to pay over the claimant’s share. (3) 
When the joint property has been 
wrongfully destroyed or converted. 
Roper v. Thomas, 60 N.C. App. 64, 298 
S.E.2d 424 (1982), cert. denied, 308 N.C. 
191, 302 S.E.2d 244 (1983), decided un- 
der former Article 1 of this Chapter. 


As used in this Article, unless the context otherwise requires: 
(1) “Certificate of limited partnership” means the certificate 
referred to in G.S. 59-201, and the certificate as amended. 

(2) “Conformed copy” shall include a photostatic or other pho- 
tographic copy of the original document. 

(3) “Contribution” means any cash, property, services ren- 
dered, or a promissory note or other binding obligation to 
contribute cash or property or to perform services, which a 
partner contributes to a limited partnership in his capacity 


as a partner. 


(4) “Event of withdrawal of a general partner” means an event 
that causes a person to cease to be a general partner as 


provided in G.S. 59-402. 


(5) “Foreign limited partnership” means a partnership formed 
under the laws of any state, province, country, or other 
jurisdiction other than this State and having as partners 
one or more general partners and one or more limited part- 


ners. 


(6) “General partner” means a person who has been admitted 
to a limited partnership as a general partner in accordance 
with the partnership agreement and named in the certifi- 
cate of limited partnership as a general partner. 

(7) “Limited partner” means a person who has been admitted 
to a limited partnership as a limited partner in accordance 
with the partnership agreement. 

(8) “Limited partnership” and “domestic limited partnership” 
mean a partnership formed by two or more persons under 
the laws of this State and having one or more general 
partners and one or more limited partners. 

(9) “Partner” means a limited or general partner. 

(10) “Partnership agreement” means any valid agreement, 
written or oral, of the partners as to the affairs of a limited 
partnership and the conduct of its business. 

(11) “Partnership interest” means a partner’s share of the allo- 
cations of income, gain, loss, deduction or credit of a lim- 
ited partnership and the right to receive distributions of 
cash or other partnership assets. 
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(12) “Person” means a natural person, partnership, limited 
partnership (domestic or foreign), trust, estate, association, 
or corporation. 

(13) “State” means a state, territory, or possession of the 
United States, the District of Columbia, or the Common- 
wealth of Puerto Rico. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 


§ 59-103. Name. 


(a) The name of the limited partnership shall contain without 
abbreviation the words “limited partnership”; 

(b) The limited partnership name shall not contain the name of a 
limited partner unless (i) it is also the name of a general partner or 
the corporate name of a corporate general partner, or (1i) the busi- 
ness of the limited partnership has been carried on under that 
name before the admission of that limited partner; 

(c) The limited partnership name shall not contain any word or 
phrase which is likely to mislead the public or which indicates or 
implies that it is organized for any purpose other than one or more 
of the purposes contained in its certificate of limited partnership; 

(d) The limited partnership name shall be sufficiently unique to 
permit separate indexing in the limited partnership records in the 
Office of the Secretary of State. Filing of name does not confer any 
right to the use of the name in commerce. (1985 (Reg. Sess., 1986), 
CC. FBO "a2 198 TC OSL Ss. Lo 


Effect of Amendments. — The 1987 
amendment, effective July 1, 1987, re- 
wrote subsection (d), which read “The 
limited partnership name shall not be 
the same as, or deceptively similar to, 
the name of any domestic corporation or 
limited partnership or of any foreign 


corporation or limited partnership au- 
thorized to transact business in this 
State, or a name the exclusive right to 
which is, at the time, reserved or regis- 
tered by some other person in the man- 
ner prescribed by G.S. 59-104.” 


OPINIONS OF ATTORNEY GENERAL 


Domestic limited partnerships may 
not operate under assumed names in 
North Carolina. See Opinion of Attorney 


General to Mr. Clyde Smith, Deputy 
Secretary of State, — N.C.A.G. — (June 
25, 1987). 


§ 59-104. Reservation of name. 
(a) The exclusive right to a limited partnership name not prohib- 


ited by G.S. 59-103 may be reserve 


for a period of 90 days by: 


(1) Any person intending to organize a limited partnership un- 


der this Article; 


(2) Any domestic limited partnership intending to change its 


name; 


(3) Any foreign limited partnership intending to make applica- 
tion for a certificate of authority to transact business in 


this State; 


(4) Any foreign limited partnership authorized to transact 
business in this State and intending to change its name; 
(5) Any person intending to organize a foreign limited partner- 
ship and intending to have such limited partnership make 
application for a certificate of authority to transact busi- 


ness in this State. 
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(b) The same name shall not be reserved for two or more consecu- 
tive 90-day periods by the same applicant or for the use and benefit 
of the same applicant; nor shall such consecutive reservations be 
made of names so similar as to fall within the prohibition of this 
section. 

(c) The reservation of name, pursuant to subsection (a), shall be 
made by filing with the Secretary of State an executed application 
therefor stating the name and address of the applicant, and the . 
Secretary of State shall, upon tender of the fee hereinafter pre- 
scribed, reserve the name exclusively for the applicant unless he 
finds that the name is not available under the provisions of this 
section. 

(d) The exclusive right to a specified limited partnership name 
reserved hereunder, may, on tender of the fee hereinafter pre- 
scribed, be transferred to any other limited partnership by filing in 
the office of the Secretary of State a notice of such transfer, exe- 
cuted by the applicant for whom the name was reserved and speci- 
fying the name and address of the transferee. 

(e) The Secretary of State may revoke any reservation of a lim- 
ited partnership name if he finds, upon a hearing held not less than 
five days after written notice has been sent by registered mail to 
the person or limited partnership who made the reservation, that 
the application therefor or any transfer thereof was not made in 
good faith or that any statement contained in the application for 
reservation was false when such application was filed or has there- 
after become false. 

(f) The use by a limited partnership of a name in violation of this 
section may be enjoined notwithstanding the filing of its certificate 
of limited partnership by the Secretary of State. 

(g) The filing of a certificate of limited partnership by any do- 
mestic limited partnership shall not authorize the use in this State 
of the limited partnership name in violation of the rights of any 
third party under the federal Trademark Act, the Trademark Act of 
this State, or the common law; and the filing of such certificate 
shall not be a defense to an action for violation of any such rights. 
(1985 (Reg. Sess., 1986), c. 989, s. 2.) 


OPINIONS OF ATTORNEY GENERAL 


Domestic limited partnerships may General to Mr. Clyde Smith, Deputy 
not operate under assumed names in Secretary of State, — N.C.A.G. — (June 
North Carolina. See Opinion of Attorney 25, 1987). 


§ 59-105. Registered office and registered agent. 


(a) Each limited partnership shall have and continuously main- 
tain in this State: 
(1) A registered office, which may be, but need not be, its place 
of business; BPA) mp, 
(2) A registered agent, which agent may be either an individ- 
ual resident of this State whose business office is identical 
with such registered office, or, a domestic corporation, or a 
foreign corporation authorized to transact business in this 
State, having a business office identical with such regis- 
tered office. 
(b) Limited partnerships formed prior to October 1, 1986, shall 
file a certificate of limited partnership with the Office of the Secre- 
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tary of State pursuant to G.S. 59-201(a) designating the address of 
the registered office of the limited partnership and the identity of 
the registered agent at such address. 

(c) Whenever a limited partnership shall fail to appoint or main- 
tain a registered agent in this State, or whenever its registered 
agent cannot with due diligence be found at the registered office, 
then the Secretary of State shall be an agent of such limited part- 
nership upon whom any such process, notice, or demand may be 
served. Service on the Secretary of State of any such process, notice, 
or demand shall be made by delivering to and leaving with him, or 
with any clerk having charge of the limited partnership depart- 
ment of his office, duplicate copies of such process, notice or de- 
mand. In the event any such process, notice or demand is served on 
the Secretary of State, he shall immediately cause one of the copies 
thereof to be forwarded by registered or certified mail, addressed to 
the limited partnership at its registered office. Any such limited 
partnership so served shall be in court for all purposes from and 
after the date of such service on the Secretary of State. 

(d) The Secretary of State shall keep a record of all processes, 
notices and demands served upon him under this section, and shall 
Eee therein the time of such service and his action with reference 
thereto. 

(e) Nothing herein contained shall limit or affect the right to 
serve any process, notice or demand required or permitted by law to 
be served upon a limited partnership in any other manner now or 
hereafter permitted by law. (1985 (Reg. Sess., 1986), c. 989, s. 2; 
1987, c. 531, s.. 23) 


Effect of Amendments. — The 1987 subdivisions (1) and (2), as subsection 
amendment, effective July 1, 1987, des- (a), and added subsections (b) through 
ignated the first paragraph, with its (e). 


§ 59-106. Records to be kept. 


(a) Each limited partnership shall keep in this State at an office 
in this State: 
(1) A current list of the full name and last known mailing 
address of each partner set forth in alphabetical order; 
(2) A copy of the certificate of limited partnership and all cer- 
tificates of amendment thereto, together with executed 
copies of any powers of attorney pursuant to which any 
certificate has been executed; 
(3) Copies of the limited partnership’s federal, State and local 
income tax returns and reports, if any, for the three most 
recent years; 
(4) Copies of any then effective written partnership agree- 
ments and copies of any financial statements of the limited 
partnership for the three most recent years; and 
(5) Unless contained in a written partnership agreement: 
(i) The amount of cash and a description and statement of 
the agreed value of the other property or services con- 
tracted by each partner and which each partner has 
agreed to contribute; 

(ii) The times at which or events on the happening of 
which any additional contributions agreed to be made 
by each partner are to be made; 
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(iii) Any right of a partner to receive distribution of prop- 

erty, including cash from the limited partnership; and 

(iv) Events upon the happening of which the limited part- 

nership is to be dissolved and its affairs wound up. 

(b) The books and records are subject to inspection and copying 

at the reasonable request, and at the expense, of any partner during 
ordinary business hours. (1985 (Reg. Sess., 1986), c. 989,.s. 2; 1987 

(Reg. Sess., 1988), c. 1031, s. 2.) . 


Effect of Amendments. — The 1987 this State” for “its registered office” in 
(Reg. Sess., 1988) amendment, effective the introductory language of subsection 
August 1, 1988, substituted “an office in (a). 


§ 59-107. Nature of business. 


A limited partnership may carry on any business that a partner- 
ship without limited partners may carry on. (1985 (Reg. Sess., 
1986), c. 989, s. 2.) 


§ 59-108. Business transactions of partner with the 
partnership. 


Except as provided in the partnership agreement, a partner may 
lend money to and transact other business with the limited partner- 
ship and, subject to G.S. 59-804 and other applicable law, has the 
same rights and obligations with respect thereto as a person who is 
not a partner. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 


Part 2. Formation; Certificate of Limited 
Partnership. 


§ 59-201. Certificate of limited partnership. 


(a) In order to form a limited partnership, a certificate of limited 
partnership must be executed and filed in the office of the Secretary 
of State and set forth: 

(1) The name of the limited partnership; 

(2) The address, including county and city or town, and street 
and number, if any, of the registered office and the name of 
the registered agent at such address for service of process 
required to be maintained by G.S. 59-105; 

(3) The latest date upon which the limited partnership is to 
dissolve; and 

(4) The name and the address, including county and city or 
town, and street and number, if any, of each general part- 
ner. 

(5) The address, including county and city or town, and street 
and number, if any, of the office at which the records re- 
ferred to in G.S. 59-106 are kept, if such records are not 
kept at the registered office. . 

(b) A limited partnership is formed at the time of the filing of the 
certificate of limited partnership in the office of the Secretary of 
State or at any later time not more than 20 days subsequent to the 
endorsement of the Secretary of State specified in the certificate of 
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limited partnership if, in either case, there has been substantial 
compliance with the requirements of this section. 

(c) Domestic limited partnership filings filed prior to October 1, 
1986, with the Office of Register of Deeds pursuant to G:S. 
59-2(a)(2) shall evidence the existence of limited partnerships 
formed prior to October 1, 1986, and shall be public notice of only 
those matters contained in G.S. 59-201(a) and shall be used for no 
other purpose. (1985 (Reg. Sess., 1986), c. 989, s. 2; 1987, c. 531, s. 3; 
1987 (Reg. Sess., 1988), c. 1031, s. 3.) 


Editor’s Note. — Section 3 of Session 
Laws 1985 (Reg. Sess., 1986), makes this 
Article effective October 1, 1986. 

Section 59-2, referred to in this sec- 
tion, was repealed by Session Laws 1985 
(Regular Session, 1986), c. 989, s. 2. See 
now § 59-101 et seq. 


Effect of Amendments. — The 1987 
amendment, effective July 1, 1987, 
added subsection (c). 

The 1987 (Reg. Sess., 1988) amend- 
ment, effective August 1, 1988, added 
subdivision (a)(5). 


§ 59-202. Amendment to certificate. 


(a) A certificate of limited partnership is amended by filing a 
certificate of amendment thereto in the office of the Secretary of 
State. The certificate shall set forth: 

(1) The name of the limited partnership; 
(2) The date of filing of the certificate; and 
(3) The amendment to the certificate. 

(b) Within 30 days after the happening of any of the following 
events an amendment to a certificate of limited partnership reflect- 
ing the occurrence of the event or events shall be filed: 

(1) The admission of a new general partner; 

(2) The withdrawal of a general partner; or 

(3) The continuation of the business under G.S. 59-801 after an 
event of withdrawal of a general partner. 

(c) A general partner who becomes aware that any statement in 
a certificate of limited partnership was false when made or that any 
arrangements or other facts described have changed, making the 
per wusoage inaccurate in any respect, shall promptly amend the cer- 
tificate. 

(d) Repealed by Session Laws 1987, c. 531, s. 4, effective July 1, 
1987. (1985 (Reg. Sess., 1986), c. 989, s. 2; 1987, c. 531, s. 4.) 


Effect of Amendments. — The 1987 
amendment, effective July 1, 1987, de- 
leted subsection (d), which read “A cer- 


amended at any time for any other 
proper purpose the partners may deter- 
mine.” 


tificate of limited partnership may be 


§ 59-203. Cancellation of certificate. 


A certificate of limited partnership shall be cancelled upon the 
dissolution and the commencement of winding up of the partner- 
ship or at any other time that there are no limited partners. A 
certificate of cancellation shall be filed in the office of the Secretary 
of State and set forth: 

(1) The name of the limited partnership; 
(2) The date of filing of its certificate of limited partnership; 
(3) The reason for filing the certificate of cancellation; 
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(4) The effective date (which shall be a date certain not more 
than 20 days from the date of filing) of cancellation if it is 
not to be effective upon the filing of the certificate; and 

(5) Any other information the partners filing the certificate 
determine. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 


§ 59-204. Execution of certificates. 


(a) Each certificate required by this Article to be filed in the 
office of the Secretary of State shall be executed in the following 
manner: 

(1) An original certificate of limited partnership must be 
signed by all general partners; 

(2) A certificate of amendment must be signed by all general 
partners and by each other partner designated in the cer- 
tificate as a new general partner; and 

(3) A certificate of cancellation must be signed by all general 
partners. 

(b) Any person may sign a certificate by an attorney-in-fact. 

(c) The execution of a certificate or amendment by a general 
partner constitutes an affirmation under the penalties of perjury 
that the a stated therein are true. (1985 (Reg. Sess., 1986), c. 
989, s. 2. 


CASE NOTES 


Failure of Partner to Sign Amend- _ general partner, as he was a “member” 
ment. — Amendment to partnership for purposes of former § 59-25. Wagner 
agreement was invalid under former’ v. R, J & S Assocs., 84 N.C. App. 555, 
§ 59-25(a)(2) where the amendment was 353 S.E.2d 234, cert. denied, 320 N.C. 
neither signed nor sworn to by one co- 177, 358 S.E.2d 71 (1987). 


§ 59-205. Amendment or cancellation by judicial 
act. 


If a person required by G.S. 59-204 to execute a certificate of 
amendment or cancellation fails or refuses to do so, any other part- 
ner, and any assignee of a partnership interest, who is adversely 
affected by the failure or refusal, may petition the court for the 
county in which the partnership’s registered office is located to 
direct the amendment or cancellation. If the court finds that the 
amendment or cancellation is proper and that any person so desig- 
nated has failed or refused to execute the certificate, it shall order 
the Secretary of State to record an appropriate certificate of amend- 
ment or cancellation. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 


§ 59-206. Filing in office of Secretary of State. 


(a) Whenever the provisions of this Article require any document 
relating to a limited partnership to be executed and filed in accor- 
dance with this Article, unless otherwise specifically stated in this 
Article: 

(1) There shall be an original executed document and also one 
conformed ik 

(2) The original document so signed, together with the con- 
formed copy, shall be delivered to the Secretary of State. 
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Unless he finds that it does not conform to law, the Secre- 
tary of State shall, when the proper fees have been ten- 
dered, endorse upon the original the word “filed” and the 
hour, day, month and year of the filing thereof and shall 
file the same in his office. The Secretary of State shall 
thereupon immediately compare the copy with the original 
and if he finds that they are identical he shall make upon 
the conformed copy the same endorsement which appears 
on the original and shall attach to the copy a certificate 
stating that attached thereto is a true copy of the docu- 
ment, designated by an appropriate title, filed in his office 
and showing the date of such filing. He shall thereupon 
return the copy so certified to the limited partnership or its 
representatives. 

(3) The copy certificate as aforesaid, shall, within 60 days after 
the receipt by the limited partnership or its representative 
be delivered to the register of deeds of the county wherein 
the limited partnership has its registered office, and, when 
the proper fees shall have been tendered, it shall be re- 
corded and properly indexed as is customary for partner- 
ships. Promptly after the recordation, the register of deeds 
shall note the fact of recordation on the said copy and re- 
turn it to the limited partnership or its representatives. 

(b) Any such document required to be filed shall be completely 
effective when endorsed by the Secretary of State as provided in 
subsection (a)(2) above and the transaction to be effectuated 
thereby shall thereupon be deemed to be completely consummated 
as if all the required recording had been perfected, provided, how- 
ever, that in lieu of the time of such endorsement by the Secretary 
of State, such document may fix an hour, day, month and year not 
more than 20 days subsequent to the endorsement of the Secretary 
of State and the transaction shall be deemed to be completely con- 
summated at the time fixed by such document as if all the required 
recording had been perfected. 

(c) It shall be the duty of the Secretary of State, whenever so 
requested and upon tender of the proper fees, to certify as aforesaid 
any true copy of any such document on file in his office, or if such be 
the request, to make or cause to be made typewritten or photostatic 
copies of such documents and to certify the same as aforesaid. (1985 
(Reg. Sess., 1986), c. 989, s. 2; 1987, c. 531, s. 5.) 


Effect of Amendments. — The 1987 _ been tendered” in the second sentence of 
amendment, effective July 1, 1987, de- subdivision (a)(2). 
leted “taxes and” preceding “fees have 


§ 59-207. Liability for false statement in certificate. 


If any certificate of limited partnership or certificate of amend- 
ment or cancellation contains a false statement, one who suffers 
ee by reliance on the statement may recover damages for the loss 
rom: 

(1) Any person who executes the certificate, or causes another 
to execute it on his behalf, and knew, and any general 
artner who knew or should have known, the statement to 

e false at the time the certificate was executed; and 
(2) Any general partner who thereafter knows or should have 
known that any arrangement or other fact described in the 
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certificate has changed, making the statement inaccurate 
in any respect within a sufficient time before the state- 
ment was relied upon reasonably to have enabled that gen- 
eral partner to cancel or amend the certificate, or to file a 
petition for its cancellation or amendment under G:S. 
59-205. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 


§ 59-208. Notice. 


The fact that a certificate of limited partnership is on file in the 
office of the Secretary of State is notice that the partnership is a 
limited partnership and the persons designated therein as general 
partners are general partners, but it is not notice of any other fact. 
(1985 (Reg. Sess., 1986), c. 989, s. 2.) 


Part 3. Limited Partners. 


§ 59-301. Admission of additional limited partners. 


After the filing of a limited partnership’s original certificate of 
limited partnership, a person may be admitted as an additional 
limited partner: 

(1) In the case of a person acquiring a partnership interest 
directly from the limited partnership, upon the compliance 
with the partnership agreement, or, if the partnership 
agreement does not so provide, upon the written consent of 
all partners; and 

(2) In the case of an assignee of a partnership interest of a 
partner who has the power, as provided in G.S. 59-704, to 
grant the assignee the right to become a limited partner, 
upon the exercise of that power and compliance with any 
conditions limiting the grant or exercise of the power. 
(1985 (Reg. Sess., 1986), c. 989, s. 2.) 


Editor’s Note. — Section 3 of Session 
Laws 1985 (Reg. Sess., 1986), makes this 
Article effective October 1, 1986. 


§ 59-302. Voting. 


Subject to G.S. 59-303, the partnership agreement may grant to 
all or a specified group of the limited partners the right to vote (on a 
per capita or other basis) upon any matter. (1985 (Reg. Sess., 1986), 
c. 989, s. 2:) 


§ 59-303. Liability to third parties. 


(a) Except as provided in subsection (d), a limited partner is not 
bound by the obligations of a limited partnership unless he is also a 
general partner or, in addition to the exercise of his rights and 
powers as a limited partner, he takes part in the control of the 
business. However, if the limited partner’s participation in the con- 
trol of the business is not substantially the same as the exercise of 
the powers of a general partner, he is liable only to persons who 
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transact business with the limited partnership with actual knowl- 
edge of his participation in control. 

(b) A limited partner does not participate in the control of the 
business within the meaning of subsection (a) solely by doing one or 
more of the following: 

(1) Being a contractor for or an agent or employee of the lim- 
ited partnership or of a general partner, or an officer, di- 
rector, or shareholder of a corporate general partner; 

(2) Consulting with and advising a general partner with re- 
spect to the business of the limited partnership; 

(3) Acting as surety for the limited partnership; 

(4) Proposing, approving or disapproving an amendment to the 
partnership agreement; 

(5) Proposing or voting on one or more of the following mat- 
ters: 

(i) one dissolution and winding up of the limited partner- 
ship; 

(ii) The sale, exchange, lease, mortgage, pledge, or other 
transfer of all or substantially all of the assets of the 
limited partnership other than in the ordinary course 
of its business; 

(iii) The incurrence of indebtedness by the limited part- 
nership other than in the ordinary course of its busi- 
ness; 

(iv) A change in the nature of the business; or 

(v) The addition, removal or substitution of general part- 
ners; 

(6) Bringing an action in the right of a limited partnership to 
recover a judgment in its favor pursuant to Part 10 of this 
Article; 

(7) Approving or disapproving a transaction involving an ac- 
tual or potential conflict of interest between a general 
partner and the limited partnership; or 

(8) Requesting or attending a meeting of partners. 

(c) The enumeration in subsection (b) does not mean that the 
possession or exercise of any other powers by a limited partner 
constitutes participation by him in the control of the business of the 
limited partnership. 

(d) A limited partner who knowingly permits his name to be used 
in the name of the limited partnership, except under circumstances 
permitted by G.S. 59-103(b)(i), is liable to creditors who extend 
credit to the limited partnership without actual knowledge that the 
rane: pee is not a general partner. (1985 (Reg. Sess., 1986), c. 

chee 


§ 59-304. Person erroneously believing himself lim- 
ited partner. 


(a) Except as provided in subsection (b), a person who makes a 
contribution to a business enterprise and erroneously but in good 
faith believes that he has become a limited partner in the enter- 
prise is not a general partner in the enterprise and is not bound by 
its obligations by reason of making the contribution, receiving dis- 
tributions from the enterprise, or exercising any rights of a limited 
partner, if, on ascertaining the mistake, he: 
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(1) Causes an appropriate certificate of limited partnership to 
be executed and filed; or 

(2) Withdraws from future equity participation in the enter- 
prise. 

(b) A person who makes a contribution of the kind described in 
subsection (a) is liable as a general partner to any third party who 
transacts business with the enterprise (i) before the person with- 
draws from the enterprise, or (ii) before the person gives notice to 
the partnership of his withdrawal from future equity participation, 
but only if the third party actually believed in good faith that the 
person was a general partner at the time of the transaction. (1985 
(Reg. Sess., 1986), c. 989, s. 2.) 


§ 59-305. Information. 


Each limited partner has the right to: 

(1) Inspect and copy any of the partnership records required to 
be maintained by G.S. 59-106; and 

(2) Obtain from the general partners from time to time upon 
reasonable demand (i) information regarding the state of 
the business and financial condition of the limited partner- 
ship, (ii) promptly after becoming available, a copy of the 
limited partnership’s federal, State, and local income tax 
returns for each year, and (iii) other information regarding 
the affairs of the limited partnership as is just and reason- 
able. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 


Part 4. General Partners. 


§ 59-401. Admission of additional general partners. 


Unless otherwise provided in the partnership agreement, after 
the filing of a limited partnership’s original certificate of limited 
partnership, additional general partners may be admitted only 
with the specific written consent of each partner. (1985 (Reg. Sess., 
1986), c. 989, s. 2.) 


Editor’s Note. — Section 3 of Session 
Laws 1985 (Reg. Sess., 1986), makes this 
Article effective October 1, 1986. 


§ 59-402. Events of withdrawal. 


Except as approved by the specific written consent of all partners 
at the time, a person ceases to be a general partner of a limited 
partnership upon the happening of any of the following events: 

(1) The general partner withdraws from the limited partner- 
ship as provided in G.S. 59-602; 

(2) The general partner ceases to be a member of the limited 
partnership as provided in G.S. 59-702; 

(3) The general partner is removed as a general partner in 
accordance with the partnership agreement; 

(4) Unless otherwise provided in the partnership agreement, 
the general partner: (i) makes an assignment for the bene- 
fit of creditors; (ii) files a voluntary petition in bankruptcy; 
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(iii) is adjudicated a bankrupt or insolvent; (iv) files a peti- 
tion or answer seeking for himself any reorganization, ar- 
rangement, composition, readjustment, liquidation, disso- 
lution, or similar relief under any statute, law, or regula- 
tion; (v) files an answer or other pleading admitting or 
failing to contest the material allegations of a petition filed 
against him in any proceeding of this nature; or (vi) seeks, 
consents to, or acquiesces in the appointment of a trustee, 
receiver, or liquidator of the general partner or of all or 
any substantial part of his properties; 

(5) Unless otherwise provided in the partnership agreement, 
120 days after the commencement of any proceeding 
against the general partner seeking reorganization, ar- 
rangement, composition, readjustment, liquidation, disso- 
lution, or similar relief under any statute, law, or regula- 
tion, the proceeding has not been dismissed, or if within 90 
days after the appointment without his consent or acquies- 
cence of a trustee, receiver, or liquidator of the general 
partner or of all or any substantial part of his properties, 
the appointment is not vacated or stayed, or within 90 days 
after the expiration of any such stay, the appointment is 
not vacated; 

(6) In the case of a general partner who is a natural person, 
(i) His death; or 
(ii) The entry or an order by a court of competent jurisdic- 

tion adjudicating him incompetent to manage his per- 
son or his estate; 

(7) In the case of a general partner who is acting as a general 
partner by virtue of being a trustee of a trust, the termina- 
tion of the trust (but not merely the substitution of a new 
trustee); 

(8) In the case of a general partner that is a separate partner- 
ship, the dissolution and commencement of winding up of 
the separate partnership; 

(9) In the case of a general partner that is a corporation, the 
filing of a certificate of dissolution, or its equivalent, for 
the corporation or the revocation of its charter; or 

(10) In the case of an estate, the distribution by the fiduciary of 
the estate’s entire interest in the partnership. (1985 (Reg. 
Sess., 1986), c. 989, s. 2.) 


§ 59-403. General powers and liabilities. 


(a) Except as provided in this Article or in the partnership agree- 
ment, a general partner of a limited partnership has the rights and 
powers and is subject to the restrictions and liabilities of a partner 
in a partnership without limited partners. 

(b) Except as provided in this Article, a general partner of a 
limited partnership has the liabilities of a partner in a partnership 
without limited partners to persons other than the partnership and 
the other partners. Except as provided in this Article or in the 
partnership agreement, a general partner of a limited partnership 
has the liabilities of a partner in a partnership without limited 
partners to the partnership and to the other partners. (1985 (Reg. 
Sess., 1986), c. 989, s. 2; 1987, c. 531, s. 6.) 
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Effect of Amendments. — The 1987 _ ignated the first paragraph as subsec- 
amendment, effective July 1, 1987, des- tion (a), and added subsection (b). 


§ 59-404. Contributions by a general partner. 


A general partner of a limited partnership may make contribu- 
tions to the partnership and share in the profits and losses of, and 
in distributions from, the limited partnership as a general partner. 
A general partner also may make contributions to and share in 
profits, losses, and distributions as a limited partner. A person who 
is both a general partner and a limited partner has the rights and 
powers, and is subject to the restrictions and liabilities, of a general 
peters and, except as provided in the partnership agreement, also 

as the powers, and is subject to the restrictions, of a limited part- 
ner to the extent of his participation in the partnership as a limited 
partner. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 


§ 59-405. Voting. 


The partnership agreement may grant to all or certain identified 
general partners the right to vote (on a per capita or any other 
basis), separately or with all or any class of the limited partners, on 
any matter. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 


Part 5. Finance. 


§ 59-501. Form of contribution. 


The contribution of a partner may be in cash, property, or ser- 
vices rendered, or a promissory note or other obligation to contrib- 
ute cash or property or to perform services. (1985 (Reg. Sess., 1986), 
c. 989, s. 2.) 


Editor’s Note. — Section 3 of Session 
Laws 1985 (Reg. Sess., 1986), makes this 
Article effective October 1, 1986. 


§ 59-502. Liability for contributions. 


(a) Except as provided in the agreement of limited partnership, a 
partner is obligated to the limited partnership to perform any 
romise to contribute cash or property or to perform services, even 
if he is unable to perform because of death, disability or any other 
reason. If a partner does not make the required contribution of 
property or services, he is obligated at the option of the limited 
partnership to contribute cash equal to that portion of the value of 
the stated contribution that has not been made. 

(b) Unless otherwise provided in the partnership agreement, the 
obligation of a partner to make a contribution or return money or 
other property paid or distributed in violation of this Article may be 
compromised only by consent of all the partners. Any such compro- 
mise, however, HA ae affect the rights of a creditor whose claim 
arose prior to the date of the compromise. _ — 

(c) No promise by a limited partner to contribute to the limited 
partnership is enforceable unless in a writing signed by the limited 
partner. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 
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§ 59-503. Sharing income, gain, loss, deduction or 
credit. 


Allocation of the income, gain, loss, deduction or credit of a lim- 
ited partnership shall be allocated among the partners, and among 
classes of partners, in the manner provided in the partnership 
agreement. If the partnership agreement does not so provide in 
writing, items of income, gain, loss, deduction or credit shall be 
allocated on the basis of the value of the contributions made by 
each partner to the extent they have been received by the partner- 
ship and have not been returned. (1985 (Reg. Sess., 1986), c. 989, s. 
2.) 


§ 59-504. Sharing of distributions. 


Distributions of cash or other assets of a limited partnership shall 
be made among the partners, and among classes of partners, in the 
manner provided in the partnership agreement. If the partnership 
agreement does not so provide in writing, distributions shall be 
made on the basis of the value of the contributions made by each 
partner to the extent they have been received by the partnership 
and have not been returned. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 


Part 6. Distribution and Withdrawal. 


§ 59-601. Interim distributions. 


Except as provided in this Article, a partner is entitled to receive 
distributions from a limited partnership before his withdrawal from 
the limited partnership and before the dissolution and winding up 
thereof to the extent and at the times or upon the happening of the 
events specified in the partnership agreement. (1985 (Reg. Sess., 
1986), c. 989, s. 2.) 


Editor’s Note. — Section 3 of Session 
Laws 1985 (Reg. Sess., 1986), makes this 
Article effective October 1, 1986. 


§ 59-602. Withdrawal of general partner. 


After filing of the original certificate of limited partnership a 
general partner may withdraw from a limited partnership at any 
time by giving written notice to the other partners, but if the with- 
drawal violates the partnership agreement, the limited partnership 
may recover from the withdrawing general partner, in addition to 
its other remedies, and damages for breach of the partnership 
agreement. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 


358 


§59-603 PARTNERSHIP §59-607 


§ 59-603. Withdrawal of limited partner. 


A limited partner may withdraw from a limited partnership at 
the time or upon the happening of events specified in writing in the 
partnership agreement. If the partnership agreement does not spec- 
ify the time or the events upon the happening of which a limited 
partner may withdraw or a definite time for the dissolution and 
winding up of the limited partnership, a limited partner may with-_ 
draw upon not less than six months prior written notice to each 
general partner at his address on the books of the limited partner- 
aap at Ne registered office in this State. (1985 (Reg. Sess., 1986), c. 

peytZ: 


§ 59-604. Distribution upon withdrawal. 


Except as provided in this Article, upon withdrawal any with- 
drawing partner is entitled to receive any distribution to which he 
is entitled under the partnership agreement and, if not otherwise 
provided in the agreement, he is entitled to receive, within a rea- 
sonable time after withdrawal, the fair value of his interest in the 
limited partnership as of the date of withdrawal. (1985 (Reg. Sess., 
1986), c. 989, s. 2.) 


§ 59-605. Distribution in kind. 


Except as provided in writing in the limited partnership agree- 
ment, (1) a partner, regardless of the nature of his contribution, has 
no right to demand and receive any distribution from a limited 
partnership in any form other than cash; and (2) a partner may not 
be compelled to accept a distribution of any asset in kind from a 
limited partnership to the extent that the percentage of the asset 
distributed to him exceeds a percentage of that asset which is equal 
to the percentage in which he shares in distributions from the lim- 
ited partnership. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 


§ 59-606. Right to distribution. 


Subject to the provisions of Part 6 of this Article, at the time a 
partner becomes entitled to receive a distribution, he has the status 
of, and is entitled to all remedies available to, a creditor of the 
limited partnership with respect to the distribution. (1985 (Reg. 
Sess., 1986), c. 989, s. 2.) 


§ 59-607. Limitations on distribution. 


A partner shall not receive a distribution from a limited partner- 
ship to the extent that, after giving effect to the distribution, all 
liabilities of the limited partnership, other than liabilities to part- 
ners on account of their partnership interests, exceed the fair value 
of the partnership assets. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 
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§ 59-608. Liability upon return of contribution. 


(a) If a partner has received the return of any part of his contri- 
bution without violation of the partnership agreement or this Arti- 
cle, he is liable to the limited partnership for a period of one year 
thereafter for the amount of the returned contribution, but only to 
the extent necessary to discharge the limited partnership’s liabili- 
ties to creditors who extended credit to the limited partnership 
during the period the contribution was held by the partnership. 

(b) If a partner has received the return of any part of his contri- 
bution in violation of the partnership agreement or this Article, he 
is liable to the limited partnership for a period of six years thereaf- 
ter for the amount of the contribution wrongfully returned. 

(c) A partner receives a return of his contribution to the extent 
that a distribution to him reduces his share of the fair value of the 
net assets of the limited partnership below the value of his contri- 
bution which has not been distributed to him. (1985 (Reg. Sess., 
1986), c.. 989, s. 2.) 


Part 7. Assignment of Partnership Interest. 


§ 59-701. Nature of partnership interest. 


A partnership interest is personal property. (1985 (Reg. Sess., 
1986), c..989;"s."2.) 


Editor’s Note. — Section 3 of Session 
Laws 1985 (Reg. Sess., 1986), makes this 
Article effective October 1, 1986. 


§ 59-702. Assignment of partnership interest. 


Except as provided in the partnership agreement, a partnershi 
interest is assignable in whole or in part. Subject to G.S. 59-801(3) 
an assignment of a partnership interest does not dissolve a limited 
partnership or entitle the assignee to become or to exercise any 
rights of a partner. An assignment entitles the assignee to receive, 
to the extent assigned, only the allocation and distribution to which 
the assignor would be entitled. Except as provided in the partner- 
ship agreement, a limited partner shall continue to be a limited 
partner after assignment of all or any part of his partnership inter- 
est. Except as provided in the partnership agreement, a general 
partner ceases to be a general partner upon assignment of all his 
erties interest. (1985 (Reg. Sess., 1986), c. 989, s. 2; 1987, c. 

ai th: 


Effect of Amendments. — The 1987 _ serted “Subject to G.S. 59-801(3)” at the 
amendment, effective July 1, 1987, in- beginning of the second sentence. 
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§ 59-703. Rights of creditor. 


On application to a court of competent jurisdiction by any judg- 
ment creditor of a partner, the court may charge the partnership 
interest of the partner with payment of the unsatisfied amount of 
the judgment with interest. The general partners shall have no 
liability to a partner for payments to a judgment creditor pursuant 
to this provision. To the extent so charged, the judgment creditor 
has only the rights of an assignee of the partnership interest. This 
Article does not deprive any partner of the benefit of any exemption 
aN, Sup licanle to his partnership interest. (1985 (Reg. Sess., 1986), 
c mi na’t 


§ 59-704. Right of assignee to become limited part- 
ner. 


(a) An assignee of a partnership interest, including an assignee 
of a general partner, may become a limited partner if and to the 
extent that (1) the assignor gives the assignee that right in accor- 
dance with authority described in the partnership agreement, or (2) 
all other partners consent. 

(b) An assignee who has become a limited partner has, to the 
extent assigned, the rights and powers, and is subject to the restric- 
tions and liabilities, of a limited partner under the partnership 
agreement and this Article. An assignee who becomes a limited 
partner also is liable for the obligations of his assignor to make and 
return contributions as provided in Part 6 of this Article. However, 
the assignee is not obligated for liabilities unknown to the assignee 
at the time he became a limited partner and which could not be 
ascertained from the partnership agreement. 

(c) If an assignee of a partnership interest becomes a limited 
partner, the assignor is not released from his liability to the limited 
partnership under G.S. 59-207, 59-502, and 59-608. (1985 (Reg. 
Sess., 1986), c. 989, s. 2.) 


§ 59-705. Power of estate of deceased or incompe- 
tent partner. 


If a partner who is an individual dies or a court of competent 
jurisdiction adjudges him to be incompetent to manage his person 
or his property, the partner’s executor, administrator, guardian, 
conservator, or other legal representative may exercise all of the 
partner’s rights for the purpose of settling his estate or administer- 
ing his property, including any power the partner had to give an 
assignee the right to become a limited partner. If a partner is a 
corporation, trust, or other entity and is dissolved or terminated, 
the powers of that partner may be exercised by its legal representa- 
tive or successor. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 
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Part 8. Dissolution. 


§ 59-801. Nonjudicial dissolution. 


A limited partnership is dissolved and its affairs shall be wound 
up upon the happening of the first to occur of the following: 

(1) At the time specified in the certificate of limited partner- 
ship or upon the happening of events specified in writing 
in the partnership agreement; 

(2) Written consent of all partners; 

(3) An event of withdrawal of a general partner unless at the 
time there is at least one other general partner and the 
written provisions of the partnership agreement permit 
the business of the limited partnership to be carried on by 
the remaining general partner and that partner does so, 
but the limited partnership is not dissolved and is not re- 
quired to be wound up by reason of any event of with- 
drawal if, within 90 days after the withdrawal, all remain- 
ing partners agree in writing to continue the business of 
the limited partnership and to the appointment of one or 
more additional general partners if necessary or desired; or 

(4) Entry of a decree of judicial dissolution under G.S. 59-802. 
(1985 (Reg. Sess., 1986), c. 989, s. 2.) 


Editor’s Note. — Section 3 of Session 
Laws 1985 (Reg. Sess., 1986), makes this 
Article effective October 1, 1986. 


§ 59-802. Judicial dissolution. 


On application by or for a partner the court may decree dissolu- 
tion of a limited partnership whenever it is not reasonably practica- 
ble to carry on the business in conformity with the partnership 
agreement. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 


§ 59-803. Winding up. 


Except as provided in the partnership agreement, the general 
partners who have not wrongfully dissolved a limited partnership 
or, if none, the limited partners, may wind up the limited partner- 
ship’s affairs; but the court may wind up the limited partnership’s 
affairs upon application of any partner, his legal representative, or 
assignee. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 


§ 59-804. Distribution of assets. 


Upon the winding up of a limited partnership, the assets shall be 
distributed as follows: 

(1) To creditors, including limited partners who are creditors, 
to the extent otherwise permitted by law, in satisfaction of 
liabilities of the limited partnership other than liabilities 
for distributions to partners under G.S. 59-601 or GS. 
59-604; 

(2) To general partners who are creditors to the extent other- 
wise permitted by law, in satisfaction of liabilities of the 
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limited partnership other than liabilities for distributions 
to partners under G.S. 59-601 or G.S. 59-604; 

(3) Except as provided in the partnership agreement, to part- 
ners and former partners in satisfaction of liabilities for 
distributions under G.S. 59-601 or G.S. 59-604; and 

(4) Except as provided in the partnership agreement, to part- 
ners first for the return of their contributions and secondly 
respecting their partnership interests, in the proportions. 
in which the partners share in distributions. (1985 (Reg. 
Sess., 1986), c. 989, s. 2.) 


Part 9. Foreign Limited Partnerships. 


§ 59-901. Law governing. 


Subject to the Constitution of this State, (1) the laws of the juris- 
diction under which a foreign limited partnership is organized gov- 
ern its organization and internal affairs and the liability of its 
limited partners, and (2) a foreign limited partnership may not be 
denied registration by reason of any difference between those laws 
and the laws of this State. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 


Editor’s Note. — Section 3 of Session 
Laws 1985 (Reg. Sess., 1986), makes this 
Article effective October 1, 1986. 


§ 59-902. Registration. 


(a) Before transacting business in this State, a foreign limited 
partnership shall procure a certificate of authority to transact busi- 
ness in this State from the Secretary of State. No foreign limited 
partnership shall be entitled to transact in this State any business 
which a limited partnership organized under this Article is not 
permitted to transact. In order to register, a foreign limited part- 
nership shall deliver to the Secretary of State an original and one 
conformed copy of an application for registration as a foreign lim- 
ited par bigeahies signed by a general partner and setting forth: 

(1) The name of the foreign limited partnership and, if differ- 
ent, the name under which it proposes to register and 
transact business in this State; 

(2) The jurisdiction and date of its formation; 

(3) The date of formation and the period of duration; 

(4) The address, including county and city or town, and street 
and number, if any, of the principal office of the foreign 
limited partnership in the jurisdiction under the laws of 
which it is formed; 

(5) The address, including county and city or town, and street 
and number, if any, of the proposed registered office of the 
foreign limited partnership in this State, and the name of 
its proposed registered agent in this State at such address; 
the agent must be an individual resident of this State, a 
domestic corporation, or a foreign corporation having a 
place of business in, and authorized to do business in this 
State; 

(6) If the certificate of limited partnership filed in the foreign 
limited partnership’s state of organization is not required 
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to include the names and addresses of the partners, a list of 
the names and addresses or, at the election of the foreign 
limited partnership, a list of the names and addresses of 
the general partners and the address, including county and 
city or town, and street and number, of the office at which 
is kept a list of the names and addresses of the limited 
partners and their capital contributions, together with an 
undertaking by the foreign limited partnership to keep 
such records until such foreign limited partnership’s regis- 
tration in this State is cancelled; 

(7) A statement that in consideration of the issuance of a cer- 
tificate of authority to transact business in this State, the 
foreign limited partnership appoints the Secretary of State 
of North Carolina as the agent to receive service of process, 
notice, or demand, whenever the foreign limited partner- 
ship fails to appoint or maintain a registered agent in this 
State or whenever any such registered agent cannot with 
reasonable diligence be found at the registered office; 

(8) The names and addresses including county and city or 
town, and street and number, if any, of all of the general 
partners; , 

(9) The execution of a certificate or amendment by a general 
partner constitutes an affirmation under the penalties of 
perjury that the facts stated therein are true. 

(b) Without excluding other activities which may not constitute 
transacting business in this State, a foreign limited partnership 
shall not be considered to be transacting business in this State, for 
the purpose of this Article, by reason of carrying on in this State 
any one or more of the following activities: 

(1) Maintaining or defending any action or suit or any admin- 
istrative or arbitration proceeding, or effecting the settle- 
ment thereof or the settlement of claims or disputes; 

(2) Holding meetings of its partners or carrying on other activ- 
ities concerning its internal affairs; 

(3) Maintaining bank accounts or borrowing money in this 
State, with or without security, even if such borrowings 
are repeated and continuous transactions; 

(4) Maintaining offices or agencies for the transfer, exchange, 
and registration of its securities, or appointing and main- 
taining trustees or depositaries with relation to its securi- 
ties; 

(5) Soliciting or procuring orders, whether by mail or through 
employees or agents or otherwise, where such orders re- 
quire acceptance without this State before becoming bind- 
ing contracts; 

(6) Making or investing in loans with or without security in- 
cluding servicing of mortgages or deeds of trust through 
independent agencies within the State, the conducting of 
foreclosure proceedings and sale, the acquiring of property 
at foreclosure sale and the management and rental of such 
property for a reasonable time while liquidating its invest- 
ment, provided no office or agency therefor is maintained 
in this State; 

(7) Taking security for or collecting debts due to it or enforcing 
any rights in property securing the same; 

(8) Transacting business in interstate commerce; 
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(9) Conducting an isolated transaction completed within a pe- 
riod of six months and not in the course of a number of 
repeated transactions of like nature. 

(c) Whenever a foreign limited partnership shall fail to appoint 
or maintain a registered agent in this State, or whenever its regis- 
tered agent cannot with due diligence be found at the registered 
office, then the Secretary of State shall be an agent of such foreign 
limited partnership upon whom any such process, notice, or demand - 
may be served. Service on the Secretary of State of any such pro- 
cess, notice, or demand shall be made by delivering to and leaving 
with him, or with any clerk having charge of the limited partner- 
ship department of his office, duplicate copies of such process, notice 
or demand. In the event any such process, notice or demand is 
served on the Secretary of State, he shall immediately cause one of 
the copies thereof to be forwarded by registered or certified mail, 
addressed to the foreign limited partnership at its registered office. 
Any such foreign limited partnership so served shall be in court for 
” ie Bar from and after the date of such service on the Secretary 
of State. 

(d) The Secretary of State shall keep a record of all processes, 
notices and demands served upon him under this section, and shall 
esa, therein the time of such service and his action with reference 
thereto. 

(e) Nothing herein contained shall limit or affect the right to 
serve any process notice or demand required or permitted by law to 
be served upon a foreign limited partnership in any other manner 
now or hereafter permitted by law. (1985 (Reg. Sess., 1986), c. 989, 
Sees! 19875; c+ 531, 8.) 831.) 


Effect of Amendments. — The 1987 
amendment, effective July 1, 1987, 
added subsections (c), (d) and (e). 


OPINIONS OF ATTORNEY GENERAL 


Assumed Name. — There is no au- must be the one registered with the Sec- 
thority for allowing a foreign limited retary of State. See opinion of Attorney 
partnership to operate under any more General to Mr. Clyde Smith, Deputy 
than one assumed name, and the as- Secretary of State, — N.C.A.G. — (June 
sumed name under which it operates 25, 1987). 


§ 59-903. Issuance of registration. 


(a) If the Secretary of State finds that an application conforms to 
law he shall, when all requisite fees have been tendered as in this 
Article prescribed: 

(1) Endorse on the application the word “filed”, and the hour, 
day, month and year of the filing thereof; 

(2) File in his office the application; 

(3) Issue a certificate of authority to transact business in this 
State to which he shall affix the conformed copy of the 
application; and 

(4) Send to the foreign limited partnership or its representa- 
tive the certificate of authority, together with the con- 
formed copy of the application affixed thereto. (1985 (Reg. 
Sess., 1986), c. 989, s. 2; 1987, c. 531, s. 8.) 
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Effect of Amendments. — The 1987 __ been tendered” in the introductory lan- 
amendment, effective July 1, 1987, de- guage of subsection (a). 
leted “taxes and” preceding “fees have 


§ 59-904. Name. 


A foreign limited partnership may register with the Secretary of 
State under any name (whether or not it is the name under which it 
is registered in its state of organization) that includes without ab- 
breviation the words “limited partnership” and that could be regis- 
tered by a domestic limited partnership. (1985 (Reg. Sess., 1986), c. 
989, s. 2.) 


§ 59-905. Changes and amendments. 


If any statement in the application for registration of a foreign 
limited partnership was false when made or any arrangements or 
other facts described have changed, making the application inaccu- 
rate in any respect, the foreign limited partnership shall promptly 
file in the office of the Secretary of State an original and one con- 
formed copy of a certificate, signed by a general partner, correcting 
such statement. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 


§ 59-906. Cancellation of registration. 


A foreign limited partnership may cancel its registration by fil- 
ing with the Secretary of State a certificate of cancellation signed 
by a general partner. A cancellation does not terminate the author- 
ity of the Secretary of State to accept service of process on the 
foreign limited partnership with respect to causes of action arising 
out of the transactions of business in this State. (1985 (Reg. Sess., 
1986), c. 989, s. 2.) 


§ 59-907. Transaction of business without registra- 
tion. 


(a) No foreign limited partnership transacting business in this 
State without permission obtained through a certificate of author- 
ity under this Article shall be permitted to maintain any action or 
proceeding in any court of this State unless such foreign limited 
partnerea shall have obtained a certificate of authority prior to 
trial. 

(b) The failure of a foreign limited partnership to obtain a certifi- 
cate of authority to transact business in this State shall not impair 
the validity of any contract act of the foreign limited partnership 
and shall not prevent the foreign limited partnership from defend- 
ing any action or proceeding in any court of this State. 

(c) A foreign limited partnership failing to obtain permission to 
transact business in this State as required by this Article or by 
prior statutes then applicable shall be liable to the State for the 
years or parts thereof during which it transacted business in this 
State without such permission in an amount equal to all fees and 
taxes which would have been imposed by law upon such foreign 
limited partnership had it duly applied for and received such per- 
mission plus interest and all penalties imposed by law for failure to 
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pay such fees and taxes, plus five hundred dollars ($500.00) and 
costs. The Attorney General shall bring actions to recover all 
amounts due the State under the provisions of this section. 

(d) The Secretary of State is hereby directed to require that every 
foreign limited partnership transacting business in this State com- 
ply with the provisions of this Article. The Secretary of State is 
authorized to employ such assistants as shall be deemed necessary 
in his office for the purpose of enforcing the provisions of this Arti- 
cle and for making such investigations as shall be necessary to ° 
ascertain foreign limited partnerships now transacting business in 
this State which may have failed to comply with the provisions of 
this Article. 

(e) A limited partner of a foreign limited partnership is not liable 
as a general partner of the foreign limited partnership solely by 
reason of having transacted business in this State without registra- 
tion. 

(f) A foreign limited partnership, by transacting business in this 
State without registration, appoints the Secretary of State as its 
agent for service of process with respect to causes of action arising 
out of the transaction of business in this State. (1985 (Reg. Sess., 
1986), c. 989, s. 2.) 


§ 59-908. Action by Attorney General. 


The Attorney General may bring an action to restrain a foreign 
limited partnership from transacting business in this State in viola- 
tion of this Article. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 


Part 10. Derivative Actions. 


§ 59-1001. Right of action. 


A limited partner may bring an action in the right of a limited 
partnership to recover a judgment in its favor if general partners 
with authority to do so have refused to bring the action or if an 
effort to cause those general partners to bring the action is not 
likely to succeed. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 


Editor’s Note. — Section 3 of Session 
Laws 1985 (Reg. Sess., 1986), makes this 
Article effective October 1, 1986. 


§ 59-1002. Proper plaintiff. 


In a derivative action, the plaintiff must be a partner at the time 
of bringing the action and (1) at the time of the transaction of which 
he complains or (2) his status as a partner had devolved upon him 
by operation of law or pursuant to the terms of the partnership 
agreement from a person who was a partner at the time of the 
transaction. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 
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§ 59-1003. Pleading. 


In a derivative action, the complaint shall set forth with particu- 
larity the effort of the plaintiff to secure initiation of the action by a 
general partner or the reasons for not making the effort. (1985 
(Reg. Sess., 1986), c. 989, s. 2.) 


§ 59-1004. Expenses. 


(a) If a derivative action is successful, in whole or in part, or if 
anything is received by the plaintiff as a result of a judgment, 
compromise, or settlement of any action or claim, the court may 
award the plaintiff reasonable expenses, including reasonable at- 
torney’s fees, and shall direct him to remit to the limited partner- 
ship the remainder of those proceeds received by him. 

(b) In any such action, the court, upon final judgment and a find- 
ing that the action was brought without reasonable cause, may 
require the plaintiff or plaintiffs to pay to the defendant or defen- 
dants the reasonable expenses, including attorneys’ fees, incurred 
by them in defense of the action. (1985 (Reg. Sess., 1986), c. 989, s. 
2.) 


§ 59-1005. Dismissal of action. 


Such action shall not be discontinued, dismissed, compromised or 
settled without the approval of the court. If the court shall deter- 
mine that the interest of the partners or of the creditors of the 
partnership will be substantially affected by such discontinuance, 
dismissal, compromise, or settlement, the court, in its discretion, 
may direct that notice, by publication or otherwise, shall be given 
to such partners or creditors whose interest it determines will be so 
affected. If notice is so directed to be given, the court may deter- 
mine which one or more of the parties to the action shall bear the 
expense of giving the same, in such amount as the court shall be 
awarded as costs of the action. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 


§ 59-1006. Construction. 


The provisions of this Article shall not be construed to deprive a 
partner of whatever rights of action he may possess in his individ- 
ual capacity. (1985 (Reg. Sess., 1986), c. 989, s. 2 


Part 11. Miscellaneous. 


§ 59-1101. Construction and application. 


This Article shall be so applied and construed to effectuate its 
general purpose to make uniform the law with respect to the subject 
a ae Article among states enacting it. (1985 (Reg. Sess., 1986), c. 

pe a eel 


Editor’s Note. — Section 3 of Session 
Laws 1985 (Reg. Sess., 1986), makes this 
Article effective October 1, 1986. 
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§ 59-1102. Rules for cases not provided for in this 
Article. 


In any case not provided for in this Article the provisions of Arti- 
cle 2 of this Chapter govern. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 


§ 59-1103. Severability. 


If any provision of this Article or its application to any person or 
circumstance is held invalid, the invalidity does not affect other 
provisions or applications of the Article which can be given effect 
without the invalid provision or application, and to this end the 
Re ee of this Article are severable. (1985 (Reg. Sess., 1986), c. 
989, s. 2. 


§ 59-1104. Effective date and repeal. 


(a) Except as set forth below, the effective date of this Article is 
October 1, 1986, and Article 1 of Chapter 59 of the North Carolina 
General Statutes is hereby repealed subject to the following: 

(1) G.S. 59-501, 59-502, and 59-608 shall apply only to contri- 
butions and distributions made after the effective date; 

(2) G.S. 59-704 applies only to assignments made after the ef- 
fective date; 

(3) G.S. 59-804 shall not be construed so as to change the prior- 
ity of creditors for transactions entered into prior to the 
effective date; 

(4) Unless agreed otherwise by the partners, the applicable 
provisions of existing law governing allocation of profits 
and losses (rather than the provisions of G.S. 59-503), dis- 
tribution to a withdrawing partner (rather than the provi- 
sions of G.S. 59-604), and the distribution of assets upon 
the winding up of a limited partnership (rather than the 
provisions of G.S. 59-804) shall govern limited partner- 
ships formed before the effective date of this Article here- 


in.[;] 

(5) The repeal of any prior statutory provision by this Article 
shall not impair, or otherwise affect, the organization or 
continued existence of a limited partnership existing at the 
effective date of this Article, nor shall the repeal by this 
Article of any such prior provision be construed so as to 
impair any contract or to affect any right accrued prior to 
the effective date of this Article; but such limited partner- 
ships shall be subject to the procedural and other require- 
ments of this Article except as otherwise specified in G.S. 
59-1104(a). Provided, that failure to comply with the re- 
quirements of this Article by such limited partnerships 
shall not cause loss of limited liability. 

(b) Any foreign limited partnership formed under the laws of 
another jurisdiction doing business in this State prior to the effec- 
tive date shall within two years thereafter comply with Part 9 of 
Article 5 of Chapter 59. (1985 (Reg. Sess., 1986), c. 989, s. 2; 1987, c. 
531, ss. 9, 10.) 
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Cross References. — For provisions 
of Chapter 59, Article 1, the Uniform 
Limited Partnership Act, repealed by 
this section, see the main volume and 
the Editor’s Note in this supplement un- 
der the repeal line to §§ 59-1 to 59-30.1. 

Effect of Amendments. — The 1987 


1988 CUMULATIVE SUPPLEMENT 


§59-1106 


stituted “assignments” for “admissions” 
in subdivision (a)(2), added the language 
beginning “but such limited partner- 
ships shall be subject to” at the end of 
the first sentence of subdivision (a)(5), 
and added the second sentence of subdi- 
vision (a)(5). 


amendment, effective July 1, 1987, sub- 


§ 59-1105. Forms. 


The Department of the Secretary of State shall prescribe forms to 
be used for all filings required to be made with the Office of the 
Secretary of State pursuant to this Article and shall furnish copies 
of such forms upon request. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 


§ 59-1106. Fees. 


The Secretary of State shall collect the following fees and remit 
them to the State Treasurer for the use of the State: 
(1) For filing a certificate of limited partnership (G.S. 


59-201) inci « bv ac¥a0 Gorse oats be wae's Ciciee dase ¢ eiass ages ch ae 0.00 
(2) For filing a certificate of amendment (G.S. 59-202; 

59-905) cis uo alghlne dal rokoseee alba Li aecns MA dees Oo ee 25.00 
(3) For filing a certificate of cancellation (G.S. 59-203; 

59-906) (ioc... oes te NG Ohi LL, A se ce 25.00 
(4) For filing an application for reservation of name 

(Giz 59-LOACa)) TN aT ee yeas le ak tke eet tae ee 10.00 
(5) For filing a transfer of name (G.S. 59-104(d)) ....... 10.00 
(6) For filing an application for registration as foreign 

limited partnership (G.S. 59-502) ..................5. 50.00 
(7) For preparing and furnishing a copy of any docu- 

ment, instrument or paper filed or recorded relat- 

ing to a limited partnership (G.S. 59-206(c)) 

For the first page thereof .....................0.cc0e0ee 1.00 

For each additional page. 4..is.m.. othe ve dete hea oho 40 

For affixing his certificate and official seal thereto 2.00 
(8) For comparing a copy furnished to him of any doc- 

ument, instrument or paper filed or recorded re- 

lating to a limited partnership 

FOr. GACH: DATO.0.1,\... cia, biathsitee ahh eh Pas waar an alice ttlas s .20 
(9) For filing any other document not herein specifi- 

Cally DIOVIGCO [OTs wae) os coe de ee ee 10.00. 


(1985 (Reg. Sess., 1986), c. 989, s. 2.) 
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Chapter 61. 


Religious Societies. 


Sec. 
61-1. Trustees may be appointed and re- 
moved. 


§ 61-1. Trustees may be appointed and removed. 


(a) The conference, synod, convention or other ecclesiastical body 
representing any church or religious denomination within the 
State, as also the religious societies and congregations within the 
State, may from time to time and at any time appoint in such 
manner as such body, society or congregation may deem proper, a 
suitable number of persons as trustees for such church, denomina- 
tion, religious society, or congregation. The body appointing may 
remove such trustees or any of them, and fill all vacancies caused 
by death or otherwise. 

(b) A person serving as a trustee appointed pursuant to subsec- 
tion (a) of this section or a director or officer of a religious society 
shall be immune individually from civil liability for monetary dam- 
ages, except to the extent covered by insurance, for any act or fail- 
ure to act arising out of this service, except where the person: 

(1) Is compensated for his services beyond reimbursement for 
expenses, 

(2) Was not acting within the scope of his official duties, 

(3) Was not acting in good faith, 

(4) Committed gross negligence or willful or wanton miscon- 
duct that resulted in the damage or injury, 

(5) Derived an improper personal financial benefit from the 
transaction, 

(6) Incurred the liability from the operation of a motor vehicle, 
or 

(7) Is sued in an action that would qualify as a derivative ac- 
tion if the organization were a for-profit corporation or as a 
member’s or directors derivative action under GS. 
55A-28.1 or G.S. 55A-28.2 if the organization were a non- 
profit corporation. 

The immunity in this subsection is personal to the officers, direc- 
tors, and trustees and does not immunize the organization for the 
acts or omissions of the officers, directors, or trustees. (1796, c. 457, 
ss. 1, 2; 1844, c. 47; 1848, c. 76; R.C., c. 97; Code, ss. 3667, 3668; 
Rev., ss: 2670, 2671; C.S., s. 3568; 1987, c.1/99;:s1.) 


Effect of Amendments. — The 1987 arising on or after that date, designated 
amendment, effective October 1, 1987, the existing language as subsection (a) 
and applicable only to causes of action and added subsection (b). 
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§ 61-2. Trustees may hold property. 


CASE NOTES 


A church is not required to be in- 
corporated to be able to hold prop- 
erty; therefore, revocation of the corpo- 
rate charter of the United Church of God 
was irrelevant to determining whether 
the United Church of God, Inc., had the 


right to control the property of its al- 
leged local affiliate, St. Luke United 
Church of God of America. United 
Church of God, Inc. v. McLendon, 81 
N.C. App. 495, 344 S.E.2d 373 (1986). 


§ 61-3. Title to lands vested in trustees, or in societ- 


les. 


CASE NOTES 


Cited in African Methodist Episcopal 
Zion Church v. Union Chapel A.M.E. 


Zion Church, 64 N.C. App. 391, 308 
S.E.2d 73 (1983). 
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Chapter 62. 
Public Utilities. 


Article 1. 
General Provisions. 


Sec. 
62-2. Declaration of policy. 
62-3. Definitions. 


Article 2. 


Organization of Utilities Commis- 
sion. 


62-10. Number; appointment; terms; 
qualifications; chairman; 
vacancies; compensation; 
other employment prohib- 
ited. 

62-15. Office of executive director; pub- 
lic staff, structure and 
function. 

62-18. Records of receipts and dis- 
bursements; payment into 


treasury. 
Article 3. 
Powers and Duties of Utilities 
Commission. 

62-32. Supervisory powers; rates and © 
service. 

62-36. Reports by utilities; canceling 
certificates for failure to 
file. 

62-42. Compelling efficient service, ex- 
tensions of services and fa- 
cilities, additions and im- 
provements. 

62-48. Appearance before courts and 
agencies. 

Article 4. 


Procedure before the Commission. 
62-75. Burden of proof. 


Article 5. 
Review and Enforcement of Or- 
ders. 

62-90. Right of appeal; filing of excep- 
tions. 

62-91. Appeal docketed; title on ap- 
peal; priorities on appeal. 

62-92. Parties on appeal. 

62-95. Relief pending review on ap- 
peal. 

62-96. Appeal to Supreme Court. 

62-98. Peremptory mandamus to en- 


force order, when no ap- 
peal. 


Article 6. 
The Utility Franchise. 


Sec. 

62-110. Certificate of convenience and 
necessity. 

62-110.3. Bond required for water and 
sewer companies. 

62-111. Transfers of franchises; 
mergers, consolidations 
and combinations of public 
utilities. 

62-112. Effective date, suspension and 
revocation of franchises; 
dormant motor. carrier 
franchises. 

62-113. Terms and conditions of fran- 
chises. 

62-118. Abandonment and reduction of 
service. 


Article 7. 
Rates of Public Utilities. 


62-130. Commision to make rates for 
public utilities. 

62-133. How rates fixed. 

62-133.2. (Repealed effective July 1, 
1989) Fuel charge adjust- 
ments for electric utilities. 

62-134. Change of rates; notice; suspen- 
sion and investigation. 

62-140. Discrimination prohibited. 

62-141. Long and short hauls. 

62-146. Rates and service of motor com- 
mon carriers of property. 

62-146.1. Rates and service of bus com- 
panies. 


Article 9. 


Acquisition and Condemnation 
of Property. 


62-190. Right of eminent domain con- 
ferred upon pipeline com- 
panies; other rights. 


Article 11. 
Railroads. 


62-238.1. Ordinances regulating train 
speeds in municipalities 
filed with the Commission. 

62-239. To fix rate of speed through mu- 
nicipalities; procedure. 
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Article 12. 
Motor Carriers. 


Sec. 

62-259. Additional declaration of policy 
for motor carriers. 

62-259.1. Specific declaration of policy 
for bus companies. 

62-260. Exemptions from regulations. 

62-261. Additional powers and duties of 
Commission applicable to 
motor vehicles. 

62-262. Applications and hearings other 
than for bus companies. 

62-262.1. Certificates of authority for 
passenger operations by 
bus companies. 

62-262.2. Discontinuance or reduction 
in service. 

62-266. [Repealed.] 

62-268. Security for protection of public; 
liability insurance. 

62-270. Orders, notices, and service of 
process. 
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Sec. 

62-275. [Repealed.] 

62-277. [Repealed.] 

62-279. Injunction for unlawful opera- 
tions. 

62-281. [Repealed.] 


Article 12A. 
Human Service Transportation. 
62-289.3. Definitions. 
Article 14. 
Fees and Charges. 


62-300. Particular fees and 
fixed; payment. 


Article 15. 


Penalties and Actions. 


charges 


62-310. Public utility violating any pro- 
vision of Chapter, rules or 
orders; penalty; enforce- 
ment by injunction. 


ARTICLE 1. 


General Provisions. 


§ 62-1. Short title. 


CASE NOTES 


Scope of Authority, etc. — 

As to the jurisdiction of the utilities 
commission to require rail carrier to 
open drainage ditches along its tracks 
and to keep its drainage ditches open, 
see State ex rel. Utilities Comm’n v. 
Seaboard C.L.R.R., 62 N.C. App. 631, 


303 S.E.2d 549, cert. denied and appeal 
dismissed, 309 N.C. 324, 307 S.E.2d 168 
(1983). 

Cited in State ex rel. Utilities 
Comm’n v. Thornburg, 316 N.C. 238, 
342 S.E.2d 28 (1986). 


§ 62-2. Declaration of policy. 


Upon investigation, it has been determined that the rates, ser- 
vices and operations of public utilities as defined herein, are af- 
fected with the public interest and that the availability of an ade- 
quate and reliable supply of electric power and natural gas to the 
people, economy and government of North Carolina is a matter of 
public policy. It is hereby declared to be the policy of the State of 
North Carolina: 

(1) To provide fair regulation of public utilities in the interest 
of the public; 

(2) To promote the inherent advantage of regulated public util- 
ities; 

(3) To promote adequate, reliable and economical utility ser- 
vice to all of the citizens and residents of the State; 
(3a) To assure that resources necessary to meet future growth 

through the provision of adequate, reliable utility service 
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include use of the entire spectrum of demand-side options, 
including but not limited to conservation, load manage- 
ment and efficiency programs, as additional sources of en- 
ergy supply and/or energy demand reductions. To that end, 
to require energy planning and fixing of rates in a manner 
to result in the least cost mix of generation and demand- 
reduction measures which is achievable, including consid- 
eration of appropriate rewards to utilities for efficiency - 
and conservation which decrease utility bills. 

(4) To provide just and reasonable rates and charges for public 
utility services without unjust discrimination, undue pref- 
erences or advantages, or unfair or destructive competitive 
practices and consistent with long-term management and 
conservation of energy resources by avoiding wasteful, un- 
economic and inefficient uses of energy; 

(4a) To assure that facilities necessary to meet future growth 
can be financed by the utilities operating in this State on 
terms which are reasonable and fair to both the customers 
and existing investors of such utilities; and to that end to 
authorize fixing of rates in such a manner as to result in 
lower costs of new facilities and lower rates over the oper- 
ating lives of such new facilities by making provisions in 
the rate-making process for the investment of public utili- 
ties in plant under construction; 

(5) To encourage and promote harmony between public utili- 
ties, their users and the environment; 

(6) To foster the continued service of public utilities on a well- 
planned and coordinated basis that is consistent with the 
level of energy needed for the protection of public health 
and safety and for the promotion of the general welfare as 
expressed in the State energy policy; 

(7) To seek to adjust the rate of growth of regulated energy 
supply facilities serving the State to the policy require- 
ments of statewide development; and 

(8) To cooperate with other states and with the federal govern- 
ment in promoting and coordinating interstate and intra- 
state public utility service and reliability of public utility 
energy supply. 

To these ends, therefore, authority shall be vested in the North 
Carolina Utilities Commission to regulate public utilities gener- 
ally, their rates, services and operations, and their expansion in 
relation to long-term energy conservation and management policies 
and statewide development requirements, and in the manner and 
in accordance with the policies set forth in this Chapter. Nothing in 
this Chapter shall be construed to imply any extension of Utilities 
Commission regulatory jurisdiction over any industry or enterprise 
that is not subject to the regulatory jurisdiction of said Commission. 

Because of technological changes in the equipment and facilities 
now available and needed to provide telephone and telecommunica- 
tions services, changes in regulatory policies by the federal govern- 
ment, and changes resulting from the court-ordered divestiture of 
the American Telephone and Telegraph Company, competitive of- 
ferings of certain types of telephone and telecommunications ser- 
vices may be in the public interest. Consequently, authority shall 
be vested in the North Carolina Utilities Commission to allow com- 
petitive offerings of long distance services by public utilities defined 
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in G.S. 62-3(23)a.6. and certified in accordance with the provisions 


of G.S. 62-110. 


The policy and authority stated in this section shall be applicable 
to common carriers of passengers by motor vehicle and their regula- 
tion by the North Carolina Utilities Commission only to the extent 
that they are consistent with the provisions of the Bus Regulatory 
Reform Act of 1985. (1963, c. 1165, s. 1; 1975, c. 877, s. 2; 1977, c. 
691, s. 1; 1983 (Reg. Sess., 1984), c. 1043, s. 1; 1985, c. 676, s. 3; 


1987, c. 354.) 


Editor’s Note. — Session Laws 1985, 
c. 676, s. 1 provides that the act shall be 
known as the “Bus Regulatory Reform 
Act of 1985.” 

Session Laws 1985, c. 676, s. 2 pro- 
vides: 

“The General Assembly finds and de- 
clares that a safe, competitive and fuel 
efficient passenger bus industry contrib- 
utes to a strong economy and is vital to 
the transportation needs of the elderly, 
handicapped and poor; that Congress 
has enacted the Bus Regulatory Reform 
Act of 1982, the stated purpose of which 
is to reduce unnecessary and burden- 
some government regulation of motor 
carriers of passengers; that it is in the 
interest of this State to amend and mod- 


ify the laws regulating motor carriers of 
passengers to make them more compat- 
ible with the provisions of the Bus Regu- 
latory Reform Act of 1982 and consistent 
with the public needs of the citizens of 
this State.” 

Effect of Amendments. — The 1983 
(Reg. Sess., 1984) amendment, effective 
June 29, 1984, added the last paragraph. 

The 1985 amendment, effective July 
10, 1985, but not applicable to pending 
litigation or to pending proceedings for 
the North Carolina Utilities Commis- 
sion, added the last paragraph of this 
section. 

The 1987 amendment, effective June 
12, 1987, added subdivision (3a). 


CASE NOTES 


Purpose of Chapter. — 
In accord with lst paragraph in the 
main volume. See State ex rel. Utilities 


Comm’n v. Thornburg, 314 N.C. 509, 


334 S.E.2d 772 (1985). 

The status of an entity as a public 
utility, entitled to the rights conferred 
by statute and subject to the jurisdiction 
of the Commission, does not depend 
upon whether it has secured a certificate 
of public convenience and necessity, pur- 
suant to § 62-110, but is determined in- 
stead according to whether it is, in fact, 
operating a business defined by the Leg- 
islature as a public utility. State ex rel. 
Utilities Comm’n v. Mackie, 79 N.C. 
App. 19, 338 S.E.2d 888 (1986), modified 
and affd, 318 N.C. 686, 351 S.E.2d 289 
(1987). 

If an entity is, in fact, operating as a 
public utility, it is subject to the regula- 
tory powers of the Commission, notwith- 
standing the fact that it has failed to 
comply with § 62-110 before beginning 
its operation. State ex rel. Utilities 
Comm’n v. Mackie, 79 N.C. App. 19, 338 
S.E.2d 888 (1986), modified and affd, 
318 N.C. 686, 351 S.E.2d 289 (1987). 

The Commission, not the courts, 


has been given the authority to regu- 
late the rates of public utilities. State 
ex rel. Utilities Comm’n v. Thornburg, 
316 N.C. 238, 342 S.E.2d 28 (1986). 

Order prescribing different Pri- 
vate Line Service rates for A T & T’s 
nonreseller (end user) customers and 
its reseller customers upon its face 
was discriminatory, and absent legally 
adequate reasons in the order why it 
was not unjustly discriminatory within 
the meaning of subdivision (4) of this 
section, the order would be vacated and 
the cause remanded to the Commission 
for further proceedings. State ex rel. 
Utilities Comm’n v. A T & T Communi- 
cations of S. States, Inc., — N.C. —, 364 
S.E.2d 386 (1988). 

Plan for Compensation to Local 
Exchange Companies for Lost Reve- 
nues during Transition — Not In- 
valid. — Plan requiring compensation 
to local exchange companies for lost rev- 
enues during transition period did not 
violate the equal protection clause or the 
commerce clause, nor conflict with fed- 
eral antitrust and communications 
objectives. State ex rel. Utilities 
Comm’n v. Southern Bell Tel. & Tel. Co., 
N.C. App. —, 363 S.E.2d 73 (1987). 
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Same — Not a Penalty or Damages. 
— Plan requiring compensation to local 
exchange companies for lost revenues 
during transition period did not impose 
a “penalty” or constitute money dam- 
ages, and could more appropriately be 
considered as a prerequisite to receiving 
a certificate. State ex rel. Utilities 
Comm’n v. Southern Bell Tel. & Tel. Co., 
— N.C. App. —, 363 S.E.2d 73 (1987). 

Same — Statutorily Authorized. — 
Plan requiring compensation to local ex- 
change companies for lost revenues dur- 
ing transition period was reasonably cal- 
culated to provide protection for the lo- 
cal exchanges which provided needed 
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services to local exchange customers, 
and was a proper “term” or “condition” 
of certification which was consistent 
with the public interest. The plan was 
therefore statutorily authorized. State 
ex rel. Utilities Comm’n v. Southern 
Bell Tel. & Tel. Co., — N.C. App. —, 363 
S.E.2d 73 (1987). 

Applied in State ex rel. Utilities 
Comm’n vy. Public Staff-North Carolina 
Util. Comm’n, 309 N.C. 195, 306 S.E.2d 
435 (1983). 

Cited in State ex rel. Utilities 
Comm’n v. Carolina Util. Customers 
Ass'n, 314 N.C. 171, 333 S.E.2d 259 
(1985). 


As used in this Chapter, unless the context otherwise requires, 


the term: 


(la) “Bus company” means any common carrier by motor vehi- 
cle which holds itself out to the general public to engage in 
the transportation by motor vehicle in intrastate com- 
merce of passengers over fixed routes or in charter opera- 
tions, or both, except as exempted in G.S. 62-260. 

(2) “Certificate” means a certificate of public convenience and 
necessity issued by the Commission to a public utility or a 
certificate of authority issued by the Commission to a bus 


company. 


(4) “Charter operations” with regard to bus companies means 
the transportation of a group of persons for sightseeing 
purposes, pleasure tours, and other types of special opera- 
tions, or the transportation of a group of persons who, pur- 
suant to a common purpose and under a single contract, 
and for a fixed charge for the vehicle, have acquired the 
exclusive use of a passenger-carrying motor vehicle to 
travel together as a group to a specified destination or for a 
particular itinerary, either agreed upon in advance or 
modified by the chartered group after having left the place 


of origin. 


(7) “Common carrier by motor vehicle” means any person 
which holds itself out to the general public to engage in the 
transportation by motor vehicle in intrastate commerce of 
persons or property or any class or classes thereof for com- 
pensation, whether over regular or irregular routes, or in 
charter oprations, except as exempted in G.S. 62-260. 

(9a) “Fixed route” means the specific highway or highways 
over which a bus company is authorized to operate between 


fixed terminl. 


(23) a. “Public utility” means a person, whether organized un- 
der the laws of this State or under the laws of any 
other state or country, now or hereafter owning or op- 
erating in this State equipment or facilities for: 

1. Producing, generating, transmitting, delivering or 
furnishing electricity, piped gas, steam or any 
other like agency for the production of light, heat 
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or power to or for the public for compensation; 
provided, however, that the term “public utility” 

shall not include persons who construct or operate 
an electric generating facility, the primary pur- 
pose of which facility is for such person’s own use 
and not for the primary purpose of producing elec- 
tricity, heat, or steam for sale to or for the public 
for compensation. 

2. Diverting, developing, pumping, impounding, dis- 
tributing or furnishing water to or for the public 
for compensation, or operating a public sewerage 
system for compensation; provided, however, that 
the term “public utility” shall not include any per- 
son or company whose sole operation consists of 
selling water to less than 10 residential cus- 
tomers, except that any person or company which 
constructs a water system in a subdivision with 
plans for 10 or more lots and which holds itself out 
by contracts or other means at the time of said 
construction to serve an area containing more 
than 10 residential building lots shall be a public 
utility at the time of such planning or holding out 
to serve such 10 or more building lots, without 
regard to the number of actual customers con- 
nected; 

3. Transporting persons or property by street, subur- 
ban or interurban bus or railways for the public 
for compensation; 

4. Transporting persons or property by railways or 
motor vehicles, or any other form of transporta- 
tion or express service for the public for compensa- 
tion, except motor carriers exempted in GS. 
62-260, and except carriers by air; 

5. Transporting or conveying gas, crude oil or other 
fluid substance by pipeline for the public for com- 
pensation; 

6. Conveying or transmitting messages or communi- 
cations by telephone or telegraph, or any other 
means of transmission, where such service is of- 
fered to the public for compensation. 

b. The term “public utility” shall for rate-making purposes 
include any person producing, generating or furnish- 
ing any of the foregoing services to another person for 
distribution to or for the public for compensation. 

c. The term “public utility” shall include all persons affili- 
ated through stock ownership with a public utility do- 
ing business in this State as parent corporation or sub- 
sidiary corporation as defined in G.S. 55-2 to such an 
extent that the Commission shall find that such affili- 
ation has an effect on the rates or service of such pub- 
lic utility. 

d. The term ‘ ‘public utility,” except as otherwise expressly 
provided in this Chapter, shall not include a munici- 
pality, an authority organized under the North Caro- 
lina Water and Sewer Authorities Act, electric or tele- 
phone membership corporation or nonprofit water 
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membership or consumer-owned corporations financed 
by the Farmers Home Administration, the United 
States Department of Housing and Urban Develop- 
ment, or any similar or successor federal financing 
agency, provided, that (i) any such financing adminis- 
tration, department or agency exercise substantial 
control over and regulation of any such corporation’s 
rates and terms and conditions of service, and (ii) the 
members or consumer-owners of any such corporation, 
pursuant to the corporation’s articles of incorporation 
and bylaws, shall elect the governing board of the cor- 
poration; or any person not otherwise a public utility 
who furnishes such service or commodity only to him- 
self, his employees or tenants when such service or 
commodity is not resold to or used by others; provided, 
however, that any person other than a nonprofit orga- 
nization serving only its members, who distributes or 
provides utility service to his employees or tenants by 
individual meters or by other coin-operated devices 
with a charge for metered or coin-operated utility ser- 
vice shall be a public utility within the definition and 
meaning of this Chapter with respect to the regulation 
of rates and provisions of service rendered through 
such meter or coin-operated device imposing such sep- 
arate metered utility charge. If any person conducting 
a public utility shall also conduct any enterprise not a 
public utility, such enterprise is not subject to the pro- 
visions of this Chapter. 

e. The term “public utility” shall include the University of 
North Carolina insofar as said University supplies 
telephone service, electricity or water to the public for 
compensation from the University Enterprises defined 
in G.S. 116-41.1(9). 

f. The term “public utility” shall include the Town of 
Pineville insofar as said town supplies telephone ser- 
vices to the public for compensation. The territory to 
be served by the Town of Pineville in furnishing tele- 
phone services, subject to the Public Utilities Act, 
shall include the town limits as they exist on May 8, 
1973, and shall also include the area proposed to be 
annexed under the town’s ordinance adopted May 3, 
1971, until January 1, 1975. 

g. The term public utility shall not include a hotel, motel, 
time share or condominium complex operated primar- 
ily to serve transient occupants, which imposes 
charges to occupants for local, long-distance, or wide 
area telecommunication services when such calls are 
completed through the use of facilities provided by a 
public utility, and provided further that the local ser- 
vices received are rated in accordance with the provi- 
sions of G.S. 62-110(d) and the applicable charges for 
telephone calls are prominently displayed in each area 
where occupant rooms are located. 

(1913, c. 127, s. 7;C.S., s. 1112(b); 1933, c. 134, ss. 3, 8; c. 307, s. 1; 
1937, c. 108, s. 2; 1941, cc. 59, 97; 1947, c. 1008, s. 3; 1949, c. 1132, s. 
4; 1953, c. 1140, s. 1; 1957, c. 1152, s. 13; 1959, c. 639, ss. 12, 13; 
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1963, c. 1165, s. 1; 1967, c. 1094, ss. 1, 2; 1971, c. 553; c. 634, s. 1; ce. 
894, 895; 19738, c. 372, s. 1; 1975, c. 248, s. 2; cc. 254, 415; 1979, c. 
652, s. 1; 1979, 2nd Sess., c. 1219, s. 1; 1981 (Reg. Sess., 1982), c. 
1186, s. 2; 1985, c. 676, s. 4; 1987, c. 445, s. 2.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendments, it is not set out. 

Cross References. — For provision 
making small power producers as de- 
fined in subdivision (27a) of this section 
subject to the provisions of Part 3 of Ar- 
ticle 21 of Chapter 143, the Dam Safety 
Law, even though certified by the North 
Carolina Utilities Commission, see 
§ 143-215.25(2)d. 

Editor’s Note. — Session Laws 1985, 
c. 676, s. 1 provides that the act shall be 
known as the “Bus Regulatory Reform 
Act of 1985.” 


Effect of Amendments. — 

The 1985 amendment, effective July 
10, 1985, but not applicable to pending 
litigation or to pending proceedings be- 
fore the North Carolina Utilities Com- 
mission, inserted subdivision (1a), defin- 
ing “Bus company,” rewrote subdivision 
(2), defining “Certificate,” rewrote sub- 
division (4), which formerly defined 
“Charter party,” inserted “or in charter 
operations” near the end of subdivision 
(7), and inserted subdivision (9a), defin- 
ing “Fixed route.” 

The 1987 amendment, effective June 
22, 1987, rewrote paragraph (23)g. 


CASE NOTES 


Subdivision (23)c Not Void for 
Vagueness. — A person of ordinary un- 
derstanding would know from reading 
subdivision (23)c of this section that if a 
parent corporation controls its wholly 
owned public utility in such a way that 
the rates of the utility are affected this 
has an effect on the rates and the parent 
corporation could be found to be a public 
utility. This prevents this section from 
being void for vagueness under the due 
process clause of U.S. Const., Amend. 
XIV. State ex rel. Utilities Comm’n v. 
Nantahala Power & Light Co., 65 N.C. 
App. 198, 309 S.E.2d 473 (1983), rev'd on 
other grounds, 476 U.S. 953, 106 S. Ct. 
2349, 90 L. Ed. 2d 943 (1986). 

Nor Does It Contain Unconstitu- 
tional Delegation of Legislative Au- 
thority. — The General Assembly has 
given the Commission sufficient guide- 
lines in subdivision (23)c of this section 
so that if the facts are properly found by 
the Commission, it does not make policy 
but carries out legislative policy. There- 
fore, subdivision (23)c does not delegate 
legislative authority in violation of N.C. 
Const., Art. I, § 6. State ex rel. Utilities 
Comm’n v. Nantahala Power & Light 
Co., 65 N.C. App. 198, 309 S.E.2d 473 
(1983), rev'd on other grounds, 476 U.S. 
953, 106 S. Ct. 2349, 90 L. Ed. 2d 943 
(1986). 

A common carrier generally is not 
authorized to act as a contract car- 
rier. State ex rel. Utilities Comm’n v. 


Tar Heel Indus., Inc., 77 N.C. App. 75, 
334 S.E.2d 396 (1985). 

A common carrier must charge all 
customers uniform rates for the same 
kind and degree of services; contract car- 
riers, by contrast, are not subject to this 
requirement. State ex rel. Utilities 
Comm’n v. Tar Heel Indus., Inc., 77 N.C. 
App. 75, 334 S.E.2d 396 (1985). 

A “certificate” authorizes perfor- 
mance as a common carrier, while a 
“permit” authorizes performance as a 
contract carrier. State ex rel. Utilities 
Comm’n v. Tar Heel Indus., Inc., 77 N.C. 
App. 75, 334 S.E.2d 396 (1985). 

Whether Party Operating As Com- 
mon Carrier Question of Law. — 
Whether under the undisputed facts a 
party is operating as a common carrier 
is a question of law for the court. State 
ex rel. Utilities Comm’n v. Tar Heel 
Indus., Inc., 77 N.C. App. 75, 334 S.E.2d 
396 (1985). 

The “crucial test” in determining 
whether an entity is operating as a com- 
mon carrier is whether it is holding it- 
self out as such. State ex rel. Utilities 
Comm’n v. Tar Heel Indus., Inc., 77 N.C. 
App. 75, 334 S.E.2d 396 (1985). 

A contract carrier is not autho- 
rized to act as a common carrier; it 
may not offer its services to the general 
public. Indeed, it may serve at most a 
very limited number of shippers, and 
then only under a private individual 
contract with each shipper to be served. 
State ex rel. Utilities Comm’n v. Tar 
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Heel Indus., Inc., 77 N.C. App. 75, 334 
S.E.2d 396 (1985). 

Legislative Intent as to Water Sys- 
tems. — By excluding from its defini- 
tion of public utility those water systems 
serving fewer than 10 customers, the 
General Assembly manifested its clear 
intent that systems serving 10 or more 
customers serve a sufficient segment of 
the public to create a public interest in 
their regulation, so as to make certain 
that adequate service is provided at fair 
rates. State ex rel. Utilities Comm’n v. 
Mackie, 79 N.C. App. 19, 338 S.E.2d 888 
(1986), modified and affd, 318 N.C. 686, 
351 S.E.2d 289 (1987). 

Provision of Water and Sewage 
Service “To or for the Public”. — In- 
dividual who, at the time of hearing, 
was selling water to 18 customers and 
providing sewage disposal service to 19 
customers, was providing water and 
sewage disposal service “to or for the 
public”, where, since her acquisition of 
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the water distribution and sewage dis- 
posal facilities, she had provided ser- 
vices to any resident of a house con- 
nected thereto who desired the services, 
and where although she had solicited no 
customers and had not extended her fa- 
cilities to any residences not previously 
served, she had willingly provided ser- 
vice to new customers who moved into 
homes already connected to her facili- 
ties. State ex rel. Utilities Comm’n v. 
Mackie, 79 N.C. App. 19, 338 S.E.2d 888 
(1986), modified and affd, 318 N.C. 686, 
351 S.E.2d 289 (1987). 

Applied in State ex rel. Utilities 
Comm’n v. Nantahala Power & Light 
Co., 313 N.C. 614, 332 S.E.2d 397 (1985); 
State ex rel. Utilities Comm’n v. 
Edmisten, 314 N.C. 122, 333 S.E.2d 453 
(1985). 

Cited in State ex rel. Utilities 
Comm’n v. Southern Bell Tel. & Tel. Co., 
307 N.C. 541, 299 S.E.2d 763 (1983). 


OPINIONS OF ATTORNEY GENERAL 


“Person” Includes Municipalities 
and Counties. — Municipalities and 
counties — bodies politic and corporate 
— are included in the definition of “per- 
son” under § 62-3(21). See opinion of At- 
torney General to Mr. Robert H. 
Bennink, Jr., General Counsel and 
Hearing Examiner, North Carolina 
Utilities Commission, 55 N.C.A.G. 18 
(1985). 


Western Carolina University 
(WCU) is not a public utility subject 
to supervision by the Commission, 
except that, pursuant to § 116-35, sales 
to the public of excess power must be “at 
a rate or rates approved by the Utilities 
Commission.” See opinion of Attorney 
General to Mr. Myron L. Coulter, Chan- 
cellor, Western Carolina University, 55 
N.C.A.G. 55 (1985). 


ARTICLE 2. 


Organization of Utilities Commission. 


§ 62-10. Number; 
tions; 


appointment; terms; qualifica- 
chairman; vacancies; compensa- 


tion; other employment prohibited. 


(h) The salary of each commissioner shall be the same as that 
fixed from time to time for judges of the superior court except that 
the commissioner designated as chairman shall receive one thou- 
sand dollars ($1,000) additional per annum. In lieu of merit and 
other increment raises paid to regular State employees, each com- 
missioner, including the commissioner designated as chairman, 
shall receive as longevity pay an amount equal to four and eight- 
tenths percent (4.8%) of the annual salary set forth in the Current 
Operations Appropriations Act payable monthly after five years of 
service, and nine and six-tenths percent (9.6%) after 10 years of 
service. “Service” means service as a member of the Utilities Com- 
mission. 
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(1941, c..97, s. 2; 1949, c. 1009 


1; 1967, c. 1238: 1975, c. 243, s. 3; 
913, s. 2; 1983 (Reg. Sess., 198 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — Session Laws 1983 
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1, 1959FC. AS TOL SGS es Bt Goss. 


. 867, ss. 1, 2: 1977, c. 468, s. 1: ¢. 
), Cp LLL SA ae 


Effect of Amendments. — The 1983 
(Reg. Sess., 1984) amendment, effective 
July 1, 1984, added the last two sen- 
tences of subsection (h). 


(Reg. Sess., 1984), c. 1116, s. 115, is a 
severability clause. 


§ 62-15. Office of executive director; public staff, 
structure and function. 


(a) There is established in the Commission the office of executive 
director, whose salary shall be the same as that fixed for members 
of the Commission. The executive director shall be appointed by the 
Governor subject to confirmation by the General Assembly in joint 
session. The name of the executive director appointed by the Gover- 
nor shall be submitted to the General Assembly on or before May 1 
of the year in which the term of his office begins. The term of office 
for the executive director shall be six years, and the initial term 
shall begin July 1, 1977. The executive director may be removed 
from office by the Governor in the event of his incapacity to serve; 
and the executive director shall be removed from office by the Gov- 
ernor upon the affirmative recommendation of a majority of the 
Commission, after consultation with the Joint Legislative Utility 
Review Committee of the General Assembly. In case of a vacancy in 
the office of executive director for any reason prior to the expiration 
of his term of office, the name of his successor shall be submitted by 
the Governor to the General Assembly, not later than four weeks 
after the vacancy arises. If a vacancy arises in the office when the 
General Assembly is not in session, the executive director shall be 
appointed by the Governor to serve on an interim basis pending 
confirmation by the General Assembly. 

(1949, c. 1009, s. 3; 1963, c. 1165, s. 1; 1977, c. 468, s. 4; 1981, c. 
475; 1983, c. 717, s. 12.1; 1985, c. 499, s. 4.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — Session Laws 1983, 
c. 717, s. 1, provides: “This act may be 
cited as the Separation of Powers Act of 
1983.” 

Effect of Amendments. — 

The 1983 amendment, effective July 
11, 1983, substituted “after consultation 


CASE 


Applied in State ex rel. Utilities 
Comm’n v. North Carolina Textile Mfrs. 
Ass’n, 59 N.C. App. 240, 296 S.E.2d 487 
(1982); State ex rel. Utilities Comm’n v. 
Seaboard C.L.R.R., 62 N.C. App. 631, 
303 S.E.2d 549 (1983). 


with the Utility Review Committee of 
the General Assembly” for “concurred in 
by a majority of the Utility Review Com- 
mittee of the General Assembly” at the 
end of the fifth sentence of subsection 
(a). 

The 1985 amendment, effective June 
28, 1985, inserted “Joint Legislative” 
preceding “Utility Review Committee” 
in the fifth sentence of subsection (a). 


NOTES 


Stated in State ex rel. Utilities 
Comm’n v. Southern Bell Tel. & Tel. Co., 
57 N.C. App. 489, 291 S.E.2d 789 (1982). 
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§ 62-18. Records of receipts and disbursements; 
payment into treasury. 


(b) Except as provided in G.S. 62-110.3, all license fees and seal 
taxes, all money received from fines and penalties, and all other 
fees paid into the office of the Utilities Commission shall be turned 
in to the State treasury. (1899, c. 164, ss. 26, 33, 34; Rev., ss. 1114, 
1115; C.S., ss. 1063, 1064; 1933, c. 134, s. 8; 1941, c. 97; 1963, c. 


1165, s. 1; 1987, c. 490, s. 1.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — Session Laws 1987, 
c. 783, s. 9 rewrote Session Laws 1987, c. 
490, s. 3 to read: “This act applies to all 
applications for franchises filed on or af- 
ter October 1, 1987.” 


Effect of Amendments. — The 1987 
amendment, applicable to all applica- 
tions for franchises filed on or after Oc- 
tober 1, 1987, inserted “Except as pro- 
vided in G.S. 62-110.3” at the beginning 
of subsection (b). 


§ 62-20. Participation by Attorney General in Com- 
mission proceedings. 


CASE NOTES 


Applied in State ex rel. Utilities 
Comm’n v. North Carolina Textile Mfrs. 


Ass’n, 59 N.C. App. 240, 296 S.E.2d 487 
(1982). 


ARTICLE 3. 


Powers and Duties of Utilities Commission. 


§ 62-30. General powers of Commission. 


CASE NOTES 


Commission Has No Authority 
Other Than Granted by Legislature. 
— The Utilities Commission was created 
by the General Assembly. In fixing rates 
to be charged by utilities, it exercises a 
legislative function and has no authority 
other than that given to it by the legisla- 
ture. State ex rel. Utilities Comm’n v. 
North Carolina Textile Mfrs. Ass’n, 59 
N.C. App. 240, 296 S.E.2d 487 (1982), 
rev'd on other grounds, 309 N.C. 238, 
306 S.E.2d 113 (1983). 

General Power and Authority. — 
Through this section and § 62-32 the 
legislature has granted the Utilities 
Commission such general power and au- 
thority to supervise and control public 
utilities of the State as may be neces- 
sary. State ex rel. Utilities Comm’n v. 
Southern Bell Tel. & Tel. Co., 307 N.C. 


541, 299 S.E.2d 763 (1983). 

Under § 62-42(a)(5) the Commission 
has the authority to order the utility to 
take action necessary to secure reason- 
ably adequate service for the public’s 
need and convenience. Undoubtedly yel- 
low pages could fall within this provi- 
sion. State ex rel. Utilities Comm’n v. 
Southern Bell Tel. & Tel. Co., 307 N.C. 
541, 299 S.E.2d 763 (1983). 

If the Commission may refuse to ac- 
cept the uncontradicted evidence pre- 
sented to it by a utility, it most certainly 
may reject the utility’s evidence in favor 
of evidence presented by other wit- 
nesses. State ex rel. Utilities Comm’n v. 
Southern Bell Tel. & Tel. Co., 307 N.C. 
541, 299 S.E.2d 763 (1983). 

The Commission, not the courts, is 
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authorized by the legislature to de- 
termine what is a fair rate of return. 
State ex rel. Utilities Comm’n v. South- 
ern Bell Tel. & Tel. Co., 307 N.C. 541, 
299 S.E.2d 763 (1983). 

In reviewing the Commission’s de- 
termination of fair rate of return, the 
court will only review the record and 
evidence to determine if the Commis- 
sion’s order is supported by competent 
evidence. State ex rel. Utilities Comm’n 
v. Southern Bell Tel. & Tel. Co., 307 
N.C. 541, 299 S.E.2d 763 (1983). 

Yellow page revenue and expenses 
should be included in the revenues 
and expenses of the company when 
it applies for a rate increase. This is 
clearly the majority rule. State ex rel. 
Utilities Comm’n v. Central Tel. Co., 
307 N.C. App. 541, 299 S.E.2d 264 
(1983). 

Telephone utility enjoys a great ad- 
vantage over all competitors in the field 
of directory advertising. In addition, this 
preferred position with all its benefits 
and revenues is directly related to and a 
result of the company’s public utility 
function. Therefore, the Utilities Com- 
mission does have the authority to in- 
clude the expenses, revenues and invest- 
ments related to directory advertising in 
its ratemaking proceedings. State ex rel. 
Utilities Comm’n v. Southern Bell Tel. 
& Tel. Co., 307 N.C. 541, 299 S.E.2d 763 
(1983). 
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As to the piercing of the corporate 
veil between corporation and _ its 
wholly-owned public utility subsid- 
iary to establish refund obligation, see 
State ex rel. Utilities Comm’n v. 
Nantahala Power & Light Co., 313 N.C. 
614, 332 S.E.2d 397 (1985), rev’d on 
other grounds, 476 U.S. 953, 106 S. Ct. 
2349, 90 L. Ed. 2d 943 (1986). 

Propriety of Order Requiring Con- 
tinued Operation of Utilities. — An 
order of the Commission, based upon 
proper findings and conclusions, requir- 
ing appellant to continue operation of 
her utilities would not violate constitu- 
tional prohibitions against involuntary 
servitude. Appellant voluntarily put her 
land and equipment to a public use and 
collected compensation for the services 
which she provided, and having done so, 
the Commission could require that she 
continue to use them in the service to 
which she voluntarily dedicated them, 
so long as she was justly compensated 
for such service. State ex rel. Utilities 
Comm’n v. Mackie, 79 N.C. App. 19, 338 
S.E.2d 888 (1986), modified and affd, 
318 N.C. 686, 351 S.E.2d 289 (1987). 

Applied in State ex rel. Utilities 
Comm’n v. Southern Bell Tel. & Tel. Co., 
57 N.C. App. 489, 291 S.E.2d 789 (1982). 


§ 62-32. Supervisory powers; rates and service. 


(b) Except as provided in this Chapter for bus companies, the 
Commission is hereby vested with all power necessary to require 
and compel any public utility to provide and furnish to the citizens 
of this State reasonable service of the kind it undertakes to furnish 
and fix and regulate the reasonable rates and charges to be made 
for such service. (1913, c. 127, s. 7; C.S., s. 1112(b); 1933, c. 134, s. 3; 
1937, c. 108, s. 2;1941, cc: 59, 97; 1959, c. 639, s. 12; 1963; c7 1165; s. 
1; 1985, c. 676, s. 5.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 


amendment, effective July 10, 1985, but 
not applicable to pending litigation or to 


by the amendment, it is not set out. 

Editor’s Note. — Session Laws 1985, 
c. 676, s. 1 provides that the act shall be 
known as the “Bus Regulatory Reform 
Act of 1985.” 


pending proceedings before the North 
Carolina Utilities Commission, inserted 
“Except as provided in this Chapter for 
bus companies” at the beginning of sub- 


Effect of Amendments. — The 1985 et LAL 


384 


§62-32 


PUBLIC UTILITIES 


§62-32 


CASE NOTES 


General Power and Authority of 
Commission, etc. — Through § 62-30 
and this section the legislature has 
granted the Utilities Commission such 
general power and authority to super- 
vise and control public utilities of the 
State as may be necessary. State ex rel. 
Utilities Comm’n v. Southern Bell Tel. 
& Tel. Co., 307 N.C. 541, 299 S.E.2d 763 
(1983). 

Under § 62-42(a)(5) the Commission 
has the authority to order the utility to 
take action necessary to secure reason- 
ably adequate service for the public’s 
need and convenience. Undoubtedly yel- 
low pages could fall within this provi- 
sion. State ex rel. Utilities Comm’n v. 
Southern Bell Tel. & Tel. Co., 307 N.C. 
541, 299 S.E.2d 763 (1983). 

If the Commission may refuse to ac- 
cept the uncontradicted evidence pre- 
sented to it by a utility, it most certainly 
may reject the utility’s evidence in favor 
of evidence presented by other wit- 
nesses. State ex rel. Utilities Comm’n v. 
Southern Bell Tel. & Tel. Co., 307 N.C. 
541, 299 S.E.2d 763 (1983). 

The Commission, not the courts, is 
authorized by the legislature to de- 
termine what is a fair rate of return. 
State ex rel. Utilities Comm’n v. South- 
ern Bell Tel. & Tel. Co., 307 N.C. 541, 
299 S.E.2d 763 (1983). 

In reviewing the Commission’s de- 
termination of fair rate of return, the 
court will only review the record and 
evidence to determine if the Commis- 
sion’s order is supported by competent 
evidence. State ex rel. Utilities Comm’n 
v. Southern Bell Tel. & Tel. Co., 307 
N.C. 541, 299 S.E.2d 763 (1983). 

Yellow page revenue and expenses 
should be included in the revenues 
and expenses of the company when 
it applies for a rate increase. This is 
clearly the majority rule. State ex rel. 
Utilities Comm’n v. Central Tel. Co., 60 
N.C. App. 393, 299 S.E.2d 264 (1983). 

Classified Directory Advertising 
Revenues. — In making judgment that 
telephone company’s classified directory 
was an essential aspect of telephone ser- 
vice generally Commission was clearly 
acting within its authority under 
§ 62-30 and this section, and the Com- 
mission correctly concluded that the 


classified directory advertising revenues 
should continue to be accounted for in 
establishing just and reasonable rates 
for the company in this State. State ex 
rel. Utilities Comm’n v. Southern Bell 
Tel. & Tel. Co., 57 N.C. App. 489, 291 
S.E.2d 789 (1982), modified, 307 N.C. 
541, 299 S.E.2d 763 (1983). 

Telephone utility enjoys a great ad- 
vantage over all competitors in the field 
of directory advertising. In addition, this 
preferred position with all its benefits 
and revenues is directly related to and a 
result of the company’s public utility 
function. Therefore, the Utilities Com- 
mission does have the authority to in- 
clude the expenses, revenues and invest- 
ments related to directory advertising in 
its ratemaking proceedings. State ex rel. 
Utilities Comm’n v. Southern Bell Tel. 
& Tel. Co., 307 N.C. 541, 299 S.E.2d 763 
(1983). 

Propriety of Order Requiring Con- 
tinued Operation of Utilities. — An 
order of the Commission, based upon 
proper findings and conclusions, requir- 
ing appellant to continue operation of 
her utilities would not violate constitu- 
tional prohibitions against involuntary 
servitude. Appellant voluntarily put her 
land and equipment to a public use and 
collected compensation for the services 
which she provided, and having done so, 
the Commission may require that she 
continue to use it in the service to which 
she voluntarily dedicated it so long as 
she is justly compensated for such ser- 
vice. State ex rel. Utilities Comm’n v. 
Mackie, 79 N.C. App. 19, 338 S.E.2d 888 
(1986), modified and aff'd, 318 N.C. 686, 
351 S.E.2d 289 (1987). 

When the Utilities Commission 
found that natural gas corporation 
had received payments in lieu of what 
it would have received under a service 
contract and that the customers of the 
company were bearing the company’s 
contract costs, it was within the power of 
the Commission under subsection (b) of 
this section and G.S. 62-130(a) and (d) to 
take these payments into account in set- 
ting a reasonable rate. State ex rel. Util- 
ities Comm’n v. North Carolina Natural 
Gas Corp., 76 N.C. App. 330, 332 S.E.2d 
755, cert. denied, 314 N.C. 675, 336 
S.E.2d 405 (1985). 
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§ 62-36. Reports by utilities; canceling certificates 
for failure to file. 


The Commission may require any public utility to file annual 
reports in such form and of such content as the Commission may 
require and special reports concerning any matter about which the 
Commission is authorized to inquire or to keep informed, or which 
it is required to enforce. All reports shall be under oath when re- 
quired by the Commission. The Commission may issue an order, 
without notice or hearing, canceling or suspending any certificate 
of convenience and necessity or any certificate of authority 30 days 
after the date of service of the order for failing to file the required 
annual report at the time it was due. In the event the report is filed 
during the 30-day period, the order of cancellation or suspension 
shall be null and void. (1931, c. 455; 1933, c. 134, s. 8; c. 307, s. 15; 
1941, c. 97; 1959, c. 639, ss. 7, 8; 1963, c. 1165, s. 1; 1985, c. 676, s. 
6.) 


Editor’s Note. — Session Laws 1985, not applicable to pending litigation or to 
c. 676, s. 1 provides that the act shall be pending proceedings before the North 
known as the “Bus Regulatory Reform Carolina Utilities Commission, inserted 


Act of 1985.” “or any certificate of authority” in the 
Effect of Amendments. — The 1985 third sentence. 


amendment, effective July 10, 1985, but 


§ 62-42. Compelling efficient service, extensions of 
services and facilities, additions and 
improvements. 


(a) Except as otherwise limited in this Chapter, whenever the 
Commission, after notice and hearing had upon its own motion or 
upon complaint, finds: 

(1) That the service of any public utility is inadequate, insuffi- 
cient or unreasonably discriminatory, or 
(2) That persons are not served who may reasonably be served, 
or 
(3) That additions, extensions, repairs or improvements to, or 
changes in, the existing plant, equipment, apparatus, facil- 
ities or other physical property of any public utility, of any 
two or more public utilities ought reasonably to be made, 
or 
(4) That it is reasonable and proper that new structures should 
be erected to promote the security or convenience or safety 
of its patrons, employees and the public, or 
(5) That any other act is necessary to secure reasonably ade- 
quate service or facilities and reasonably and adequately 
to serve the public convenience and necessity, 
the Commission shall enter and serve an order directing that such 
additions, extensions, repairs, improvements, or additional services 
or changes shall be made or affected within a reasonable time pre- 
scribed in the order. This section shall not apply to terminal or 
terminal facilities of motor carriers of property. 

(1933; 'c. 307, s. 10; 1949, c. 1029, s. 2; 1963, c. 1165, s..1; 1968, c. 

281, 8. 6;° 1985, c..676,-s. 73) 
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Only Part of Section Set Out. — As 
the rest of the section is not affected, it is 
not set out. 

Editor’s Note. — Subsection (a) of 
this section is set out above to correct an 
error in punctuation and capitalization 
in the subsection as set out in the Re- 
placement Volume. 

Session Laws 1985, c. 676, s. 1 pro- 


CASE 


Power and Duties of Commis- 
sion. — 

Under subdivision (a)(5) of this section 
the Commission has the authority to or- 
der the utility to take action necessary 
to secure reasonably adequate service 
for the public’s need and convenience. 
Undoubtedly yellow pages could fall 
within this provision. State ex rel. Utili- 
ties Comm’n v. Southern Bell Tel. & Tel. 
Co., 307 N.C. 541, 299 S.E.2d 763 (1983). 

As to the jurisdiction of the Utilities 
Commission to require rail carrier to 
open drainage ditches along its tracks 
and to keep its drainage ditches open, 
see State ex rel. Utilities Comm’n v. 
Seaboard C.L.R.R., 62 N.C. App. 631, 
303 S.E.2d 549, cert. denied and appeal 
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vides that the act shall be known as the 
“Bus Regulatory Reform Act of 1985.” 
Effect of Amendments. — The 1985 
amendment, effective July 10, 1985, but 
not applicable to pending litigation or to 
pending proceedings before the North 
Carolina Utilities Commission, inserted 
“Except as otherwise limited in this 
Chapter” at the beginning of the intro- 
ductory language of subsection (a). 


NOTES 


dismissed, 309 N.C. 324, 307 S.E.2d 168 
(1983). 

The Commission, not the courts, is 
authorized by the legislature to de- 
termine what is a fair rate of return. 
State ex rel. Utilities Comm’n v. South- 
ern Bell Tel. & Tel. Co., 307 N.C. 541, 
299 S.E.2d 763 (1983). 

In reviewing the Commission’s de- 
termination of fair rate of return, the 
court will only review the record and 
evidence to determine if the Commis- 
sion’s order is supported by competent 
evidence. State ex rel. Utilities Comm’n 
v. Southern Bell Tel. & Tel. Co., 307 
N.C. 541, 299 S.E.2d 763 (1983). 

Quoted in State ex rel. Utilities 
Comm’n v. Nantahala Power & Light 
Co., 313 N.C. 614, 332 S.E.2d 397 (1985). 


§ 62-48. Appearance before courts and agencies. 


(a) The Commission is authorized and empowered to initiate or 
appear in such proceedings before federal and State courts and 
agencies as in its opinion may be necessary to secure for the users of 
public utility service in this State just and reasonable rates and 
service; provided, however, that the Commission shall not appear in 
any State appellate court in support of any order or decision of the 
Commission entered in a proceeding in which a public utility had 
the burden of proof. 

(b) The Commission may, when appearing before federal courts 
and agencies on behalf of the using and consuming public in mat- 
ters relating to the wholesale rates and supply of natural gas, em- 
ploy, subject to the approval of the Governor, private legal counsel 
and be reimbursed for any resulting legal fees and costs from past 
and future refunds received by the North Carolina natural gas dis- 
tribution companies, and may establish procedures for those natu- 
ral gas distribution companies to set aside reasonable amounts of 
those refunds for this purpose. The Commission is also authorized 
to establish procedures whereby the State may be reimbursed from 
past and future refunds received by the North Carolina natural gas 
distribution companies for travel expenses incurred by staff mem- 
bers of the Commission and Public Staff designated to provide as- 
sistance to the Commission’s private legal counsel in natural gas 
matters before federal courts and agencies. (1899, c. 164, s. 14; Rev., 
s. 1110; 1907, c. 469, s. 5; C.S., s. 1075; 1929, c. 235; 1933, c. 134, s. 
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8; 1941, c. 97; 1963, c. 1165, s. 1; 1977, c. 468, s. 11; 1985, c. 312, s. 
1; 1985 (Reg. Sess., 1986), c. 1014, s. 233.) 


Editor’s Note. — Session Laws 1985, 
c. 312, s. 3 makes the act effective upon 
ratification and provides that its provi- 
sions shall apply to legal fees and costs 
previously incurred for the purposes 
stated in section 1 of the act (which 
made the substantive amendments to 
§ 62-48). The act was ratified June 3, 
1985. 

Session Laws 1985 (Reg. Sess., 1986), 


c. 1014, s. 243, contains a severability 
clause. 

Effect of Amendments. — The 1985 
amendment, effective June 3, 1985, des- 
ignated the first paragraph of this sec- 
tion as subsection (a) and added subsec- 
tion (b). 

The 1985 (Reg. Sess., 1986) amend- 
ment, effective July 1, 1986, added the 
last sentence of subsection (b). 


ARTICLE 4. 


Procedure before the Commission. 


§ 62-60.1. Commission to sit in panels of three. 


CASE NOTES 


Cited in State ex rel. Utilities 
Comm’n v. Thornburg, 316 N.C. 238, 
342 S.E.2d 28 (1986). 


§ 62-72. Commission may make rules of practice 
and procedure. 


CASE NOTES 


Power to Grant Continuance or 
Extend Hearing. — The Commission 
may regulate its own procedure within 
broad limits and that it may suspend or 
waive its rules. Thus, the commission 
has the power, within its discretion, to 
grant a continuance or extend a hearing. 


State ex rel. Utilities Comm’n v. Conser- 
vation Council, 64 N.C. App. 266, 307 
S.E.2d 375 (1983), modified on other 
grounds, 66 N.C. App. 456, 311 S.E.2d 
617, rev'd in part, 312 N.C. 59, 320 
S.E.2d 679 (1984). 


§ 62-73. Complaints against public utilities. 


CASE NOTES 


The Utilities Commission was 
without jurisdiction to require 
VEPCO to comply with regulations 
of the Roanoke Voyages Corridor 
Commission, or to effect and encourage 
restoration, preservation, and enhance- 
ment of the appearance and aesthetic 
quality of the U.S. Highway 64 and 264 
travel corridor through Roanoke Island, 
to bear the additional expense of supply- 
ing electrical service through under- 


ground facilities. The Corridor Commis- 
sion did not argue or allege inadequate 
service or unreasonable rates, so the 
complaint was properly dismissed. State 
ex rel. Utilities Comm’n v. Roanoke 
Voyages Corridor Comm’n, 76 N.C. App. 
324, 332 S.E.2d 753 (1985). 

Applied in State ex rel. Utilities 
Comm’n v. Public Serv. Co., 59 N.C. 
App. 448, 297 S.E.2d 119 (1982). 
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§ 62-75. Burden of proof. 


Except as otherwise limited in this Chapter, in all proceedings 
instituted by the Commission for the purpose of investigating any 
rate, service, classification, rule, regulation or practice, the burden 
of proof shall be upon the public utility whose rate, service, classifi- 
cation, rule, regulation or practice is under investigation to show 
that the same is just and reasonable. In all other proceedings the 
burden of proof shall be upon the complainant. (1949, c. 989, s. 1; 


1965, Cw l16b 18.41; 1985. c..676, 6918;) 


Editor’s Note. — Session Laws 1985, 
c. 676, s. 1 provides that the act shall be 
known as the “Bus Regulatory Reform 
Act of 1985.” 

Effect of Amendments. — The 1985 
amendment, effective July 10, 1985, but 


not applicable to pending litigation or to 
pending proceedings before the North 
Carolina Utilities Commission, inserted 
“Except as otherwise limited in this 
Chapter” at the beginning of this sec- 
tion. 


CASE NOTES 


Applied in State ex rel. Utilities 
Comm’n v. Southern Bell Tel. & Tel. Co., 
57 N.C. App. 489, 291 S.E.2d 789 (1982). 


Cited in State ex rel. Utilities 
Comm’n v. Central Tel. Co., 60 N.C. 
App. 393, 299 S.E.2d 264 (1983). 


§ 62-78. Proposed findings, briefs, exceptions, or- 
ders, expediting cases, and other pro- 


cedure. 


CASE NOTES 


Power to Alter or Amend Orders. 
— Whatever the effect of subsection (c) 
of this section on an order filed by a 
panel of three Commissioners, this does 
not affect the power of the Utilities Com- 
mission to act pursuant to § 62-80. Sec- 
tion 62-80 provides the Utilities Com- 
mission may “alter or amend” an order 
after a hearing. By using the words “al- 
ter or amend” the legislature intended 


that the Commission may change an or- 
der in some respects without considering 
all factors that must be considered in a 
general rate case. The statute does not 
limit changes in orders to those that 
have not become final. State ex rel. Util- 
ities Comm’n v. Public Serv. Co., 59 N.C. 
App. 448, 297 S.E.2d 119 (1982). 


§ 62-79. Final orders and decisions; findings; ser- 
vice; compliance. 


CASE NOTES 


The Commission is required, etc. — 

Subsection (a) of this section requires 
the Commission to find all facts which 
are essential to a determination of the 
issues before it, in order that the review- 
ing court may have sufficient informa- 
tion to determine whether an adequate 
basis exists, in law and in fact, to sup- 
port the Commission’s resolution of the 
controverted issues. State ex rel. Utili- 


ties Comm’n v. Mackie, 79 N.C. App. 19, 
338 S.E.2d 888 (1986), modified and 
affd, 318 N.C. 686, 351 S.E.2d 289 
(1987). 

The purpose of the findings re- 
quired by subsection (a) is to provide 
the reviewing court with sufficient infor- 
mation to allow it to determine the con- 
troverted questions presented in the pro- 
ceedings. State ex rel. Utilities Comm’n 
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v. Conservation Council, 312 N.C. 59, 
320 S.E.2d 679 (1984). 

Commission Need Not Comment 
on Every Fact Presented. — Although 
the Utilities Commission must consider 
and determine controverted questions 
by making findings of fact and conclu- 
sions of law, and must set forth the rea- 
sons and bases therefor “upon all the 
material issues of fact, law, or discre- 
tion,” it need not comment upon every 
single fact or item of evidence presented 
by the parties. State ex rel. Utilities 
Comm’n v. Nantahala Power & Light 
Co., 313 N.C. 614, 332 S.E.2d 397 (1985), 
rev'd on other grounds, 476 U.S. 953, 
106 S. Ct. 2349, 90 L. Ed. 2d 943 (1986). 

Commission’s mislabeling of its 
findings and conclusions will not be 
fatal to its order if certain procedural 
requirements are met. As long as each 
link in the chain of reasoning appears in 
the commission’s order, mislabeling is 
merely an inconvenience to the courts. 
State ex rel. Utilities Comm’n v. 
Eddleman, 320 N.C. 344, 358 S.E.2d 339 
(1987). 

The Commission is required, etc. — 

This section requires the commission 
to find all facts essential to a determina- 
tion of the question at issue. The com- 
mission, however, is not required to 
comment on every single fact or item of 
evidence presented by the parties. State 
ex rel. Utilities Comm’n v. Eddleman, 
320 N.C. 344, 358 S.E.2d 339 (1987). 

The Commission has the duty to 
enter final orders that are sufficient 
in detail to enable the Supreme Court 
on appeal to determine the controverted 
issues. State ex rel. Utilities Comm’n v. 
A T & T Communications of S. States, 
Inc., — N.C. —, 364 S.E.2d 386 (1988). 
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Failure to include all necessary 
findings of fact is an error of law and 
a basis for remand under § 62-94(b)(4) 
because it frustrates appellate review. 
State ex rel. Utilities Comm’n v. Public 
Staff, N.C. Utils. Comm’n, 317 N.C. 26, 
343 S.E.2d 898 (1986). 

The Commission’s order must be suffi- 
cient within itself to comply with the 
statute. Failure to include all necessary 
findings of fact and details is an error of 
law and a basis for remand under 
§ 62-94(b)(4) because it frustrates appel- 
late review. State ex rel. Utilities 
Comm'n v. A T & T Communications of 
S. States, Inc., — N.C. —, 364 S.B.2d 
386 (1988). 

Order prescribing different Pri- 
vate Line Service rates for A T & T’s 
nonreseller (end user) customers and 
its reseller customers upon its face 
was discriminatory, and absent legally 
adequate reasons in the order why it 
was not unjustly discriminatory within 
the meaning of § 62-2(4), the order 
would be vacated and the cause re- 
manded to the Commission for further 
proceedings. State ex rel. Utilities 
Comm’n v. A T & T Communications of 
S. States, Inc.,,— N.C. —, 364 S.E.2d 
386 (1988). 

Applied in State ex rel. Utilities 
Comm’n v. North Carolina Textile Mfrs. 
Ass’n, 313 N.C. 215, 328 S.E.2d 264 
(1985). 

Quoted in State ex rel. Utilities 
Comm’n v. Carolina Util. Customers 
Ass’n, 314 N.C. 171, 333 S.E.2d 259 
(1985). 

Cited in State ex rel. Utilities 
Comm’n v. Conservation Council, 64 
N.C. App. 266, 307 S.E.2d 375 (1983). 


§ 62-80. Powers of Commission to rescind, alter or 


amend prior 
CASE 


General Rate Hearing Not Re- 
quired for Amendment. — This sec- 
tion requires that the procedures of com- 
plaint hearings shall be used before 
amending an order but it does not re- 
quire a general rate hearing before an 
order may be amended. State ex rel. 
Utilities Comm’n v. Public Serv. Co., 59 
N.C. App. 448, 297 S.E.2d 119 (1982). 

Effect of § 62-78(c) on Power to AI- 
ter or Amend. — Whatever the effect of 
§ 62-78(c) on an order filed by a panel of 


order or decision. 


NOTES 


three Commissioners, this does not af- 
fect the power of the Utilities Commis- 
sion to act pursuant to this section. This 
section provides that the Utilities Com- 
mission may “alter or amend” an order 
after a hearing. By using the words “al- 
ter or amend” the legislature intended 
that the Commission may change an or- 
der in some respects without considering 
all factors that must be considered in a 
general rate case. The statute does not 
limit changes in orders to those that 
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have not become final. State ex rel. Util- 
ities Comm’n v. Public Serv. Co., 59 N.C. 


App. 448, 297 S.E.2d 119 (1982). 


ARTICLE 5. 


Review and Enforcement of Orders. 


§ 62-90. Right of appeal; filing of exceptions. 


(a) Any party to a proceeding before the Commission may appeal 
from any final order or decision of the Commission within 30 days 
after the entry of such final order or decision, or within such time 
thereafter as may be fixed by the Commission, not to exceed 30 
additional days, and by order made within 30 days, if the party 
aggrieved by such decision or order shall file with the Commission 
notice of appeal and exceptions which shall set forth specifically the 
ground or grounds on which the aggrieved party considers said 
decisions or order to be unlawful, unjust, unreasonable or unwar- 
ranted, and including errors alleged to have been committed by the 
Commission. 

All other parties may give notice of cross appeal and set out 
exceptions which shall set forth specifically the grounds on which 
the said party considers said decision or order to be unlawful, 
unjust, unreasonable or unwarranted, and including errors alleged 
to have been committed by the Commission. Such notice of cross 
appeal and exceptions shall be filed with the Commission within 20 
days after the first notice of appeal and exceptions has been filed, or 
within such time thereafter as may be fixed by the Commission, not 
to exceed 20 additional days by order made within 20 days of the 
first filed notice of appeal and exceptions. 

(d) The appeal shall lie to the appellate division of the General 
Court of Justice as provided in G.S. 7A-29. The procedure for the 
appeal shall be as provided by the rules of appellate procedure. 

(g) Repealed by Session Laws 1983, c. 526, s. 5, effective July 1, 
1983. (1949, c. 989, s. 1; 1955, c. 1207, s. 1; 1959, c. 639, s. 1; 1963, c. 
1165, s. 1; 1967, c. 1190, s. 1; 1975, c. 391, s. 12; 1983, c. 526, ss. 4, 5; 
© 1672)) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendments, it is not set out. 

Cross References. — As to jurisdic- 
tion of the Supreme Court to review, 
when authorized by law, direct appeals 
from a final order or decision of the 
North Carolina Utilities Commission, 
see N.C. Const., Art. IV, § 12(1). 

Effect of Amendments. — The first 
1983 amendment, effective July 1, 1983, 
and applicable to final orders of the Util- 
ities Commission entered on or after 
that date, rewrote the first sentence of 
subsection (d), which read “The appeal 
shall lie to the Court of Appeals as pro- 
vided in G.S. 7A-29,” and deleted sub- 
section (g), which read “The Court of Ap- 


peals shall hear and determine all mat- 
ters advising on such appeal, as in this 
Article provided, and may in the exer- 
cise of its discretion assign the hearing 
of said appeal to any panel of the Court 
of Appeals.” 

The second 1983 amendment, effective 
Oct. 1, 1983, substituted “Any party” for 
“No party,” deleted “unless” preceding 
“within 30 days after the entry,” in- 
serted “not to exceed 30 additional days, 
and,” deleted “if’ preceding “the party 
aggrieved by such decision,” and substi- 
tuted “said decisions” for “said decision” 
in the first paragraph of subsection (a), 
and added the second paragraph of that 
subsection. 
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CASE NOTES 
I. IN GENERAL. Cited in State ex rel. Utilities 
Applied in State ex rel. Utilities wt ae at TSRHREEIE eee uy ot 
Comm’n v. Seaboard C.L.R.R., 62 N.C. 
App. 631, 303 S.E.2d 549 (1983). 
§ 62-91. Appeal docketed; title on appeal; priorities 


on appeal. 


Unless otherwise provided by the rules of appellate procedure, 
the cause on appeal from the Utilities Commission shall be entitled 
“State of North Carolina ex rel. Utilities Commission (here add any 
additional parties in support of the Commission Order and their 
capacity before the Commission), Appellee(s) v. (here insert name of 
appellant and his capacity before the Commission), Appellant.” Ap- 
peals from the Utilities Commission pending in the superior courts 
on September 30, 1967, shall remain on the civil issue docket of 
such superior court and shall have priority over other civil actions. 
(1949, c. 989, s. 1; 1963, c. 1165, s. 1; 1967, c. 1190, s. 6; 1975, c. 391, 
Si lose1oa, C020; Sa 0.) 


Cross References. — As to jurisdic- 
tion of the Supreme Court to review, 
when authorized by law, direct appeals 
from a final order or decision of the 
North Carolina Utilities Commission, 
see N.C. Const., Art. IV, § 12(1). 

Effect of Amendments. — The 1983 
amendment, effective July 1, 1983, and 


applicable to final orders of the Utilities 
Commission entered on or after that 
date, deleted the former last sentence, 
which read “Appeals to the Court of Ap- 
peals under G.S. 7A-29 shall be docketed 
in accordance with the rules of appellate 
procedure.” 


§ 62-92. Parties on appeal. 


In any appeal to the appellate division of the General Court of 
Justice, the complainant in the original complaint before the Com- 
mission shall be a party to the record and each of the parties to the 
proceeding before the Commission shall have a right to appear and 
participate in said appeal. (1949, c. 989, s. 1; 1963, c. 1165, s. 1; 


L967 C1 O08 a2 61 9856. 020. sie! 


Cross References. — As to jurisdic- 
tion of the Supreme Court to review, 
when authorized by law, direct appeals 
from a final order or decision of the 
North Carolina Utilities Commission, 
see N.C. Const., Art. IV, § 12(1). 

Effect of Amendments. — The 1983 


amendment, effective July 1, 1983, and 
applicable to final orders of the Utilities 
Commission entered on or after that 
date, substituted “appellate division of 
the General Court of Justice” for “Court 
of Appeals.” 
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§ 62-93. No evidence admitted on appeal; remis- 
sion for further evidence. 


CASE NOTES 


The validity of the Commission’s 
findings and conclusions must be de- 
termined in light of the evidence that 
was presented to it. State ex rel. Utili- 
ties Comm’n v. Conservation Council, 


312 N.C. 59, 320 S.E.2d 679 (1984). 

Cited in State ex rel. Utilities 
Comm’n v. Mackie, 79 N.C. App. 19, 338 
S.E.2d 888 (1986). 


§ 62-94. Record on appeal; extent of review. 


CASE NOTES 


I. IN GENERAL. 


Subsection (b) States Authority of 
Court. 

Subsection (b) gives the Supreme 
Court ample basis for ordering refunds 
to ratepayers who have been charged 
unlawfully high rates. Therefore, the 
Supreme Court is authorized to order re- 
funds when the Commission has made 
an error of law in its rate-making proce- 
dures. State ex rel. Utilities Comm’n v. 
Conservation Council, 312 N.C. 59, 320 
S.E.2d 679 (1984). 

Limitation on Authority to Re- 
view. — 

Under applicable standards of appel- 
late review, the Court of Appeals is not 
at liberty to substitute its judgment for 
that of the Commission. State ex rel. 
Utilities Comm’n v. Southern Bell Tel. 
& Tel. Co., 57 N.C. App. 489, 291 S.E.2d 
789 (1982), modified, 307 N.C. 541, 299 
S.E.2d 763 (1983). 

Function of Court on Review. — 

The test upon appeal from a determi- 
nation of the Utilities Commission is 
whether the Commission’s findings of 
fact are supported by competent, mate- 
rial and substantial evidence in view of 
the entire record. State ex rel. Utilities 
Comm’n y. Nantahala Power & Light 
Co., 313 N.C. 614, 332 S.E.2d 397 (1985), 
rev'd on other grounds, 476 U.S. 953, 
106 S. Ct. 2349, 90 L. Ed. 2d 943 (1986). 

Absence of proper findings is an 
error of law and basis for remand un- 
der subdivision (b)(4) of this section be- 
cause it frustrates appellate review. 
State ex rel. Utilities Comm’n v. Conser- 
vation Council, 66 N.C. App. 456, 311 
S.E.2d 617, rev’d in part, 312 N.C. 59, 
320 S.E.2d 679 (1984). 


The credibility of testimony and 
the weight to be given, etc. — 

It is a well-established rule that it is 
for administrative body, in an adjudica- 
tory proceeding, to determine weight 
and sufficiency of evidence and the cred- 
ibility of the witnesses, to draw infer- 
ences from the facts, and to appraise 
conflicting and circumstantial evidence. 
State ex rel. Utilities Comm’n v. 
Thornburg, 314 N.C. 509, 334 S.E.2d 
772 (1985). 

The credibility of testimony and the 
weight to be accorded it are matters to 
be determined by the Commission. How- 
ever, a Summary disposition which indi- 
cates that the Commission accorded only 
minimal consideration to competent evi- 
dence constitutes error at law and is cor- 
rectable on appeal. State ex rel. Utilities 
Comm’n v. Thornburg, 316 N.C. 238, 
342 S.E.2d 28 (1986). 

Presumption That Commission 
Considered All Competent Evidence. 
— In the absence of an express state- 
ment by the Commission to the con- 
trary, some record evidence to the con- 
trary, or a summary disposition which 
indicates to the contrary, the court 
would presume that the Commission 
gave proper consideration to all compe- 
tent evidence presented. State ex rel. 
Utilities Comm’n v. Thornburg, 316 
N.C. 238, 342 S.E.2d 28 (1986). 

Determination by Commission, 
etc. — 

In accord with 3rd paragraph in the 
main volume. See State ex rel. Utilities 
Comm’n vy. Thornburg, 316 N.C. 238, 
342 S.E.2d 28 (1986). 

Findings supported, etc. — 

In accord with lst paragraph in the 
main volume. See State ex rel. Utilities 
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Comm’n v. Thornburg, 314 N.C. 509, 
334 S.E.2d 772 (1985). 

In accord with 2nd paragraph in the 
main volume. See State ex rel. Utilities 
Comm’n v. North Carolina Textile Mfrs. 
Assn, 313 N.C. 215, 328 S.B.2d 264 
(1985); State ex rel. Utilities Comm’n v. 
Public Staff, N.C. Utils. Comm’n, 317 
N.C. 26, 343 S.E.2d 898 (1986). 

The Commission’s findings and con- 
clusions, where supported by competent, 
material, and substantial evidence, con- 
sidering the whole record, and taking 
into account any contradictory evidence 
or evidence from which conflicting infer- 
ences could be drawn, must be affirmed. 
State ex rel. Utilities Comm’n v. South- 
ern Bell Tel. & Tel. Co., 57 N.C. App. 
489, 291 S.E.2d 789 (1982), modified, 
307 N.C. 541, 299 S.E.2d 763 (1983). 

And Commission’s Decision Will 
Be Upheld, etc. — 

A decision of the Utilities Commission 
will be upheld on appeal unless the ap- 
pellate court finds error based on one of 
the enumerated grounds of this section. 
State ex rel. Utilities Comm’n v. South- 
ern Bell Tel. & Tel. Co., — N.C. App. —, 
363 S.E.2d 73 (1987). 

Standard that governs appellate 
review of Commission orders is sta- 
tutorily articulated by subsections 
(b) and (c) of this section. State ex rel. 
Utilities Comm’n v. Southern Bell Tel. 
& Tel. Co., — N.C. App. —, 363 S.E.2d 
73 (1987). 

Appellate review of Commission 
orders is limited to the record as cer- 
tified. State ex rel. Utilities Comm’n v. 
Southern Bell Tel. & Tel. Co., — N.C. 
App. —, 363 S.E.2d 73 (1987). 

Function of Court on Review. — 

The Supreme Court’s statutory func- 
tion is not to determine whether there is 
evidence to support a position the Com- 
mission did not adopt. The court asks 
instead, whether there is substantial ev- 
idence, in view of the entire record, to 
support the position which the Commis- 
sion adopted. State ex rel. Utilities 
Comm’n v. Eddleman, 320 N.C. 344, 358 
S.E.2d 339 (1987). 

Even Though Reviewing Court 
Might Have Reached, etc. — 

In accord with lst paragraph in the 
main volume. See State ex rel. Utilities 
Comm’n v. Thornburg, 314 N.C. 509, 
334 S.E.2d 772 (1985). 

The authority to determine the ade- 
quacy of a utility’s service and the rates 
to be charged lies with the Commission, 
and a reviewing court may not modify or 
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reverse its determination merely be- 
cause the court would have reached a 
different finding based on the evidence. 
State ex rel. Utilities Comm’n v. Public 
Staff, N.C. Utils. Comm’n, 317 N.C. 26, 
343 S.E.2d 898 (1986). 

Any finding of fact made by the Com- 
mission, if supported by competent, ma- 
terial and substantial evidence is con- 
clusive, even if the reviewing court 
would have reached a different result on 
the same evidence. State ex rel. Utilities 
Comm’n v. Southern Bell Tel. & Tel. Co., 
— N.C. App. —, 363 S.E.2d 73 (1987). 

Burden Is on Appellant, etc. — 

In accord with 2nd paragraph in origi- 
nal. See State ex rel. Utilities Comm’n v. 
North Carolina Textile Mfrs. Ass’n, 59 
N.C. App. 240, 296 S.E.2d 487 (1982), 
revd on other grounds, 309 N.C. 238, 
306 S.E.2d 113 (1983); State ex rel. Util- 
ities Comm’n v. Thornburg, 316 N.C. 
238, 342 S.E.2d 28 (1986). 

Minimal Consideration of Compe- 
tent Evidence, etc. — 

In accord with 1st paragraph in the 
main volume. See State ex rel. Utilities 
Comm’n v. Thornburg, 314 N.C. 509, 
334 S.E.2d 772 (1985). 

When Order Wiil Be Affirmed. — 

In accord with 2nd paragraph in main 
volume. See State ex rel. Utilities 
Comm’n vy. Thornburg, 316 N.C. 238, 
342 S.E.2d 28 (1986). 

Findings of fact made by the Com- 
mission are prima facie just and rea- 
sonable on appeal. State ex rel. Utili- 
ties Comm’n v. Eddleman, 320 N.C. 344, 
358 S.E.2d 339 (1987). 

As Are Rates. — Rates fixed by the 
Commission are deemed prima facie just 
and reasonable. State ex rel. Utilities 
Comm’n v. Eddleman, 320 N.C. 344, 358 
S.E.2d 339 (1987). 

Findings, inferences, conclusions 
or decisions of Utilities Commission 
which are arbitrary or capricious and 
which prejudice substantial rights of ap- 
pellants are not binding on reviewing 
court. State ex rel. Utilities Comm’n v. 
Thornburg, 314 N.C. 509, 334 S.E.2d 
772 (1985). 

Commission may agree with single 
witness, if the evidence supports his po- 
sition, no matter how many opposing 
witnesses might come forward. The 
court is then required to determine 
whether the Commission’s decision is 
supported by competent, material and 
substantial evidence in view of the en- 
tire record as submitted. State ex rel. 
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Utilities Comm’n v. Eddleman, 320 N.C. 
344, 358 S.E.2d 339 (1987). 

Burden Is on Appellant, etc. — 

The party attacking rates established 
by the Commission bears the burden of 
proving their impropriety. State ex rel. 
Utilities Comm’n v. Eddleman, 320 N.C. 
344, 358 S.E.2d 339 (1987). 

The Commission has the duty to 
enter final orders that are sufficient 
in detail to enable to Supreme Court on 
appeal to determine the controverted is- 
sues. State ex rel. Utilities Comm’n v. A 
T & T Communications of S. States, Inc., 
— N.C. —, 364 S.E.2d 386 (1988). 

Where the individualized nature of 
a shuttle operation precluded per- 
formance by a common carrier, the 
Utilities Commission erred as a matter 
of law in finding that performance of the 
shuttle contract constitutes common car- 
riage. State ex rel. Utilities Comm’n v. 
Tar Heel Indus., Inc., 77 N.C. App. 75, 
334 S.E.2d 396 (1985). 

The failure to include all the neces- 
sary findings of fact is an error of 
law and a basis for remand under 
subdivision (b)(4) of this section, because 
it frustrates appellate review. State ex 
rel. Utilities Comm’n vy. Public Staff, 
N.C. Utils. Comm’n, 317 N.C. 26, 343 
S.E.2d 898 (1986). 

The Commission’s order must be suffi- 
cient within itself to comply with the 
statute. Failure to include all necessary 
findings of fact and details is an error of 
law and a basis for remand under subdi- 
vision (b)(4) of this section, because it 
frustrates appellate review. State ex rel. 
Utilities Comm’n y. A T & T Communi- 
cations of S. States, Inc., — N.C. —, 364 
S.E.2d 386 (1988). 

Order prescribing different Pri- 
vate Line Service rates for A T & T’s 
nonreseller (end user) customers and 
its reseller customers upon its face 
was discriminatory, and absent legally 
adequate reasons in the order why the 
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order was not unjustly discriminatory 
within the meaning of § 62-2(4), the or- 
der would be vacated and the cause is 
remanded to the Commission for further 
proceedings. State ex rel. Utilities 
Comm’n v. A T & T Communications of 
5. states, Inc., — N.C. —, 364°S.E:2d 
386 (1988). 

Finding Held Error of Law. .— 
Finding of the Commission that legal 
fees which were incurred by utility in 
contesting the amount of an administra- 
tive penalty imposed as a result of its 
failure to provide adequate water ser- 
vice were recoverable as part of its oper- 
ating expenses, in that they were “a rea- 
sonable and necessary expenditure” 
which was associated with its water ser- 
vice to its customers, constituted an 
error of law under subdivision (b)(4) of 
this section. State ex rel. Utilities 
Comm’n v. Public Staff, N.C. Utils. 
Comm’n, 317 N.C. 26, 343 S.E.2d 898 
(1986). 

Applied in State ex rel. Utilities 
Comm’n v. Public Staff-North Carolina 
Util. Comm’n, 309 N.C. 195, 306 S.E.2d 
435 (1983). 

Quoted in State ex rel. Utilities 
Comm’n v. Carolina Tel. & Tel. Co., 61 
N.C. App. 42, 300 S.E.2d 395 (1983); 
State ex rel. Utilities Comm’n v. 
Mackie, 79 N.C. App. 19, 338 S.E.2d 888 
(1986); State ex rel. Utilities Comm’n v. 
Thornburg, 84 N.C. App. 482, 353 
S.E.2d 413 (1987). 

Cited in State ex rel. Utilities 
Comm’n v. Central Tel. Co., 60 N.C. 
App. 493, 299 S.E.2d 264 (1983); State 
ex rel. Utilities Comm’n y. Southern 
Bell Tel. & Tel. Co., 307 N.C. 541, 299 
S.E.2d 763 (1983); State ex rel. Utilities 
Comm’n v. Conservation Council, 64 
N.C. App. 266, 307 S.E.2d 375 (1983); 
State ex rel. Utilities Comm’n v. Caro- 
lina Util. Customers Ass’n, 314 N.C. 
171, 333 S.E.2d 259 (1985). 


§ 62-95. Relief pending review on appeal. 


Pending judicial review, the Commission is authorized, where it 
finds that justice so requires, to postpone the effective date of any 
action taken by it. Upon such conditions as may be required and to 
the extent necessary to prevent irreparable injury, a judge of the 
appellate court with jurisdiction over the case on appeal is autho- 
rized to issue all necessary and appropriate process to postpone the 
effective date of any action by the Commission or take such action 
as may be necessary to preserve status or rights of any of the par- 
ties pending conclusion of the proceedings on appeal. The court may 
require the applicant for such stay to post adequate bond as re- 
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quired by the court. (1949, c. 989, s. 1; 1963, c. 1165, s. 1; 1967, c. 


1190, s. 8; 1983, c. 526, s. 8.) 


Cross References. — As to jurisdic- 
tion of the Supreme Court to review, 
when authorized by law, direct appeals 
from a final order or decision of the 
North Carolina Utilities Commission, 
see N.C. Const., Art. IV, § 12(1). 

Effect of Amendments. — The 1983 


amendment, effective July 1, 1983, and 
applicable to final orders of the Utilities 
Commission entered on or after that 
date, substituted “appellate court with 
jurisdiction over the case on appeal” for 
“Court of Appeals.” 


§ 62-96. Appeal to Supreme Court. 


Appeals of final orders of the Utilities Commission to the Su- 


preme Court are governed by Article 5 of General Statutes Chapter 
7A. In all appeals filed in the Court of Appeals, any party may file a 
motion for discretionary review in the Supreme Court pursuant to 
G.S. 7A-31. If the Commission is the appealing party, it is not 
required to give any undertaking or make any deposit to assure 
payment of the cost of the appeal, and the court may advance the 
cause on its docket. (1949, c. 989, s. 1; 1963, c. 1165, s. 1; 1967, c. 
1190, s. 3; 1983, c. 526, s. 9.) 


Cross References. — As to jurisdic- 
tion of the Supreme Court to review, 
when authorized by law, direct appeals 
from a final order or decision of the 


Effect of Amendments. — The 1983 
amendment, effective July 1, 1983, and 
applicable to final orders of the Utilities 
Commission entered on or after that 


North Carolina Utilities Commission, 


date, rewrote this section. 
see N.C. Const., Art. IV, § 12(1). 


§ 62-98. Peremptory mandamus to enforce order, 
when no appeal. 


(a) If no appeal is taken from an order or decision of the Commis- 
sion within the time prescribed by law and the person to which the 
order or decision is directed fails to put the same in operation, as 
therein required, the Commission may apply to a superior court 
judge who has jurisdiction pursuant to G.S. 7A-47.1 or G.S. 7A-48 
in Wake County or in the district or set of districts as defined in 
G.S. 7A-41.1 in which the business is conducted, upon 10 days’ 
notice, for a peremptory mandamus upon said person for the put- 
ting in force of said order or decision; and if said judge shall find 
that the order of said Commission was valid and within the scope of 
its powers, he shall issue such peremptory mandamus. 

(b) An appeal shall lie to the Court of Appeals in behalf of the 
Commission, or the defendant, from the refusal or the granting of 
such peremptory mandamus. The remedy prescribed in this section 
for enforcement of orders of the Commission is in addition to other 
remedies prescribed by law. (1949, c. 989, s. 1; 1963, c. 1165, s. 1; 
1967, c. 1190, s. 4; 1987 (Reg. Sess., 1988), c. 1037, s. 92.) 


Effect of Amendments. — The 1987 
(Reg. Sess., 1988) amendment, effective 
January 1, 1989, substituted “a superior 
court judge who has jurisdiction pursu- 
ant to G.S. 7A-47.1 or G.S. 7A-48 in 
Wake County or in the district or set of 


districts as defined in G.S. 7A-41.1 in 
which the business is conducted” for 
“the judge regularly assigned to the su- 
perior court district which includes 
Wake County, or to the resident judge of 
said district at chambers, or to the judge 
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holding the superior court in any judi- 
cial district in which the business is con- 
ducted” in subsection (a). 


ARTICLE 6. 
The Utility Franchise. 


§ 62-110. Certificate of convenience and necessity. 


(a) Except as provided for bus companies in Article 12 of this 
Chapter, no public utility shall hereafter begin the construction or 
operation of any public utility plant or system or acquire ownership 
or control thereof, either directly or indirectly, without first obtain- 
ing from the Commission a certificate that public convenience and 
necessity requires, or will require, such construction, acquisition, or 
operation: Provided, that this section shall not apply to construction 
into territory contiguous to that already occupied and not receiving 
similar service from another public utility, nor to construction in 
the ordinary conduct of business. 

(b) The Commission shall be authorized to issue a certificate to 
any person applying to the Commission to offer long distance ser- 
vices as a public utility as defined in G.S. 62-3(23)a.6., provided 
that such person is found to be fit, capable, and financially able to 
render such service, and that such additional service is required to 
serve the public interest effectively and adequately; provided fur- 
ther, that in such cases the Commission shall consider the impact 
on the local exchange customers and only permit such additional 
service if the Commission finds that it will not jeopardize reason- 
ably affordable local exchange service. 

Notwithstanding any other provision of law, the terms, condi- 
tions, rates, and interconnections for long distance services offered 
on a competitive basis shall be regulated by the Commission in 
accordance with the public interest. In promulgating rules neces- 
sary to implement this provision, the Commission shall consider 
whether uniform or nonuniform application of such rules is consis- 
tent with the public interest. Provided further that the Commission 
shall consider whether the charges for the provision of interconnec- 
tions should be uniform. 

For purposes of this section, long distance services shall include 
the transmission of messages or other communications between two 
or more central offices wherein such central offices are not con- 
nected on July 1, 1983, by any extended area service, local mea- 
sured service, or other local calling arrangement. 

(c) The Commission shall be authorized, consistent with the pub- 
lic interest, to adopt procedures for the issuance of a special certifi- 
cate to any person for the limited purpose of offering telephone 
service to the public by means of coin, coinless, or key-operated pay 
telephone instruments. This service may be in addition to or in 
competition with public telephone services offered by the certifi- 
cated telephone company in the service area. The certificated local 
exchange telephone company in the service area where any new 
pay telephone service is proposed shall be the only provider of the 
access line from the pay instrument to the network, and the rates 
approved by the Commission for this access line shall be fully com- 
pensatory, reflect the business nature of the service, and shall be 
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set on a measured usage rate basis where facilities are available or 
on a message rate basis otherwise. The Commission shall promul- 
gate rules to implement the service authorized by this section, rec- 
ognizing the competitive nature of the offerings and, notwithstand- 
ing any other provision of law, the Commission shall determine the 
extent to which such services shall be regulated and to the extent 
necessary to protect the public interest regulate the terms, condi- 
tions, and rates for such service and the terms and conditions for 
interconnection to the local exchange network. 

(d) The Commission shall be authorized, consistent with the pub- 
lic interest and notwithstanding any other provision of law, to 
adopt procedures for the purpose of allowing shared use and/or re- 
sale of any telephone service provided to persons who occupy the 
same contiguous premises (as such term shall be defined by the 
Commission); provided, however, that there shall be no “network- 
ing” of any services authorized under this section whereby two or 
more premises where such services are provided are connected, and 
provided further that the certificated local exchange telephone com- 
pany shall be the only provider of access lines or trunks connecting 
such authorized service to the telephone network, and that the local 
service rates approved by the Commission for local exchange lines 
or trunks being shared or resold shall be fully compensatory and on 
a measured usage basis where facilities are available or on a mes- 
sage rate basis otherwise. Provided however, the Commission may 
permit or approve rates on bases other than measured or message 
for shared service whenever the service is offered to patrons of 
hospitals, nursing homes, rest homes, licensed retirement centers, 
members of clubs or students living in quarters furnished by educa- 
tional institutions, or persons temporarily subleasing a residential 
premise. The Commission shall issue rules to implement the service 
authorized by this section, considering the competitive nature of 
the offerings and, notwithstanding any other provision of law, the 
Commission shall determine the extent to which such services shall 
be regulated and, to the extent necessary to protect the public inter- 
est, regulate the terms, conditions, and rates charged for such ser- 
vices and the terms and conditions for interconnection to the local 
exchange network. The Commission shall require any person offer- 
ing telephone service under this subsection by means of a Private 
Branch Exchange (“PBX”) or key system to secure adequate local 
exchange trunks from the local exchange telephone company to 
assure a quality of service equal to the quality of service generally 
found acceptable by the Commission. Unless otherwise ordered by 
the Commission for good cause shown by the company, the right 
and obligation of the local exchange carrier to provide local service 
directly to any person located within its certificated service area 
shall continue to apply to premises where shared or resold tele- 
phone service is available, provided however, the Commission shall 
be authorized to establish the terms and conditions under which 
such services should be provided. (1931, c. 455; 1933, c. 134, s. 8; 
1941, c. 97; 1963, c. 1165, s. 1; 1983 (Reg. Sess., 1984), c. 1043, s. 2; 
T985;"c."6(6,"s) 9c" 680s F98 PVC ato stl) 


Editor’s Note. — Session Laws 1985, (Reg. Sess., 1984) amendment, effective 
c. 676, s. 1 provides that the act shall be June 29, 1984, added present subsection 
known as the “Bus Regulatory Reform  (b). 

Act of 1985.” Session Laws 1985, c. 676, s. 9, effec- 

Effect of Amendments. — The 1983 tive July 10, 1985, but not applicable to 
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pending litigation or to pending proceed- 
ings before the North Carolina Utilities 
Commission, inserted “Except as pro- 
vided for bus companies in Article 12 of 
this Chapter” at the beginning of 
present subsection (a). 

Session Laws 1985, c. 680, effective 


CASE 


The status of an entity as a public 
utility, entitled to the rights conferred 
by statute and subject to the jurisdiction 
of the Commission, does not depend 
upon whether it has secured a certificate 
of public convenience and necessity, pur- 
suant to this section, but is determined 
instead according to whether it is, in 
fact, operating a business defined by the 
legislature as a public utility. State ex 
rel. Utilities Comm’n v. Mackie, 79 N.C. 
App. 19, 338 S.E.2d 888 (1986), modified 
and affd, 318 N.C. 686, 351 S.E.2d 289 
(1987). 

If an entity is, in fact, operating as a 
public utility, it is subject to the regula- 
tory powers of the Commission, notwith- 
standing the fact that it has failed to 
comply with this section before begin- 
ning its operation. State ex rel. Utilities 
Comm’n v. Mackie, 79 N.C. App. 19, 338 
S.E.2d 888 (1986), modified and affd, 
318 N.C. 686, 351 S.E.2d 289 (1987). 

Order Held Not to Create a Vested 
Property Right to Provide Service. 
— The order of the commission relating 
to the provision of intraLATA service by 
MCI via its own facilities after January 
1, 1987, did not give MCI a vested prop- 
erty right of which it was unconstitu- 
tionally deprived by the Commission’s 
failure to allow facilities-based intra- 
LATA competition on January 1, 1987. 
Before MCI could have the right to pro- 
vide intraLATA service via its own facil- 
ities, the Commission would have to a 
certificate of authority to MCI, and the 
Commission could not issue this certifi- 
cate without making the requisite find- 
ings of fact pursuant to subsection (b) of 
this section. State ex rel. Utilities 
Comm’n v. Public Staff, — N.C. App. —, 
365 S.E.2d 638 (1988). 

Plan for Compensation to Local 
Exchange Companies for Lost Reve- 
nues during Transition — Not In- 
valid. — Plan requiring compensation 
to local exchange companies for lost rev- 
enues during transition period did not 
violate the equal protection clause or the 
commerce clause, nor conflict with fed- 
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July 10, 1985, added present subsection 
(ce). 

The 1987 amendment, effective June 
22, 1987, designated the first paragraph 
as subsection (a), the next three para- 
graphs as subsection (b), and the fifth 
paragraph as subsection (c), and added 
subsection (d). 


NOTES 
eral antitrust and communications 
objectives. State ex rel. Utilities 


Comm’n v. Southern Bell Tel. & Tel. Co., 
— N.C. App. —, 363 S.E.2d 73 (1987). 

Same — Not a Penalty or Damages. 
— Plan requiring compensation to local 
exchange companies for lost revenues 
during transition period did not impose 
a “penalty” or constitute money dam- 
ages, and could more appropriately be 
considered as a prerequisite to receiving 
a certificate. State ex rel. Utilities 
Comm’n v. Southern Bell Tel. & Tel. Co., 
— N.C. App. —, 363 S.E.2d 73 (1987). 

Same — Statutorily Authorized. — 
Plan requiring compensation to local ex- 
change companies for lost revenues dur- 
ing transition period was reasonably cal- 
culated to provide protection for the lo- 
cal exchanges which provided needed 
services to local exchange customers, 
and was a proper “term” or “condition” 
of certification which was consistent 
with the public interest. The plan was 
therefore statutorily authorized. State 
ex rel. Utilities Comm’n v. Southern 
Bell Tel. & Tel. Co., — N.C. App. —, 363 
S.E.2d 73 (1987). 

Access Charge Tariff within Au- 
thority of Commission. — Considering 
the evidence supporting the view that 
access charge tariff was calculated to re- 
imburse local exchange companies 
(LECs) for having to provide additional 
connection facilities to local networks, 
payments could not be viewed as mere 
increased revenues for the LECs, but to 
provide funds to set off those expendi- 
tures that the LECs were required to 
make to provide additional facilities to 
handle additional carrier access. The im- 
position of the access charge tariff was 
within the authority granted to the 
Commission by the 1984 amendments to 
this section. State ex rel. Utilities 
Comm’n v. Southern Bell Tel. & Tel. Co., 
— N.C. App. —, 363 S.E.2d 73 (1987). 

Evidence Held to Show Conve- 
nience and Necessity of Services. — 
Evidence before the Commission indi- 
cating that a number of the residences 
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served by applicant’s water and sewer 
systems were situated on quarter-acre 
lots, which were of insufficient size to 
support both a well and septic system, 
and that the occupants of these resi- 
dences, who were currently among ap- 
pellant’s customers, had no alternative 
means of water supply or sewage dis- 
posal other than the service provided by 
appellant, clearly supported the conclu- 
sion not only that appellant’s services 
constituted a convenience to that seg- 
ment of the public who used them, but 
also that such services were necessary to 
the safety and health of the public. State 
ex rel. Utilities Comm’n v. Mackie, 79 
N.C. App. 19, 338 S.E.2d 888 (1986), 
modified and affd, 318 N.C. 686, 351 
S.E.2d 289 (1987). 

Commission’s order that appellant 


§ 62-110.1. Certificate for 


ing facility; 
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apply for a certificate of public con- 
venience and necessity was unneces- 
sary where the Commission had already 
concluded that appellant’s application to 
abandon service should be denied. In- 
stead, in such a case the Commission 
should proceed to establish the territory 
to be served by appellant, issue the cer- 
tificate (franchise), establish the rates to 
be charged for the services, and, if neces- 
sary, exercise its statutory powers and 
authority to compel compliance with its 
lawful orders. State ex rel. Utilities 
Comm’n v. Mackie, 79 N.C. App. 19, 338 
S.E.2d 888 (1986), modified and affd, 
318 N.C. 686, 351 S.E.2d 289 (1987). 

Stated in Secretary of Revenue v. 
Carolina Tel. & Tel. Co., 81 N.C. App. 
240, 344 S.E.2d 46 (1986). 


construction of generat- 
analysis of long-range 


needs for expansion of facilities. 


CASE NOTES 


Advance Certification of Facilities 
in Other States Not Contemplated. — 
This section does not appear to contem- 
plate advance certification by the North 
Carolina Utilities Commission of facili- 
ties built in other states. State ex rel. 
Utilities Comm’n v. Eddleman, 320 N.C. 
344, 358 S.E.2d 339 (1987). 

Public convenience and necessity 
is based on, etc. 

Subdivision (b)(1) of § 62-133 does not 
require the Commission to make new 
findings on the need for the construc- 
tion. Before any public utility begins the 
construction of a facility for generating 
electricity for use by the public it must 
first obtain from the Commission a cer- 
tificate stating that public convenience 
and necessity requires, or will require 
such construction. Before such a certifi- 
cate can be granted the applicant must 
file an estimate of construction costs and 
the Commission must hold public hear- 
ings. This procedure satisfies the argu- 
ment that the construction must be nec- 
essary. State ex rel. Utilities Comm’n v. 


Conservation Council, 312 N.C. 59, 320 
S.E.2d 679 (1984). 

Inclusion of Facility in Another 
State Absent North Carolina Certifi- 
cate of Necessity. — The Commission 
acted within the limits of its authority 
when it included Catawba Unit 1, lo- 
cated in South Carolina, in power com- 
pany’s rate base, even though no North 
Carolina certificate of necessity had 
been obtained prior to beginning con- 
struction thereof. State ex rel. Utilities 
Comm’n v. Eddleman, 320 N.C. 344, 358 
S.E.2d 339 (1987). 

The furnishing of electric service 
to an area subsequently annexed 
must be carried out pursuant to the 1965 
Electric Act. State ex rel. Utilities 
Comm’n v. VEPCO, 310 N.C. 302, 311 
S.E.2d 586 (1984). 

The 1965 Electric Act, §§ 160A-331 to 
160A-338 and 62-110.1 to 62-110.2, does 
not empower or restrict municipalities 
in the operation of their electric systems 
outside their corporate limits. State ex 
rel. Utilities Comm’n v. VEPCO, 310 
N.C. 302, 311 S.E.2d 586 (1984). 
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OPINIONS OF ATTORNEY GENERAL 


Municipalities and counties are 
subject to the provisions of this sec- 
tion which require public utilities and 
other persons to obtain a certificate of 
public convenience and necessity prior 
to construction of any facility for genera- 


tion of electricity. See opinion of Attor- 
ney General to Mr. Robert H. Bennink, 
Jr., General Counsel and Hearing Ex- 
aminer, North Carolina Utilities Com- 
mission, 55 N.C.A.G. 18 (1985). 


§ 62-110.2. Electric service areas outside of munici- 


palities. 


Legal Periodicals. — For 1984 sur- 
vey of commercial law, “Utilities — Ex- 
tension of Electric Service: The Munici- 


CASE 


Purpose. — 

The Territorial Assignment Act of 
1965, as codified at this section and 
§§ 160A-331 to 160A-338 (1982), repre- 
sents an attempt to eliminate the uneco- 
nomic duplication of transmission and 
distribution systems bred of unbridled 
competition between public utilities, 
electric membership corporations and 
municipalities by designating the vari- 
ous competitors’ rights. Morgan v. Town 
of Hertford, 70 N.C. App. 725, 321 
S.E.2d 170 (1984). 

A municipality is not, etc. — 

In accord with original. See State ex 
rel. Utilities Comm’n v. VEPCO, 310 
N.C. App. 302, 302 S.E.2d 642 (1983), 
revd on other grounds, 310 N.C. 302, 
311 S.E.2d 586 (1984). 

Designation of Municipility as 
“Electrical Supplier” Is Legislative 
Function. — It is for the Legislature, 
and not the court, to define “electric sup- 
plier” further than presently set out in 
subdivision (a)(3) of this section, if it in- 


palities’ Power Play,” see 63 N.C.L. Rev. 
1095 (1985). 


NOTES 


tends that municipalities be so desig- 
nated. State ex rel. Utilities Comm’n v. 
VEPCO, 62 N.C. App. 262, 302 S.E.2d 
642 (1983), rev’d on other grounds, 310 
N.C. 302, 311 S.E.2d 586 (1984). 

Authority for Furnishing Service 
Outside Corporate Limits. — The 
1965 Electric Act, appearing in 
§§ 160A-331 through 160A-338 and this 
section, does not empower or authorize 
municipalities to operate electric sys- 
tems outside corporate limits, nor does it 
restrict such service. Insofar as the Gen- 
eral Statutes are concerned, the sole au- 
thority for, and the only restriction upon 
municipalities furnishing electric ser- 
vice outside corporate limits is found in 
§ 160A-312. Lumbee River Elec. Mem- 
bership Corp. v. City of Fayetteville, 309 
N.C. 726, 309 S.E.2d 209 (1983); State 
ex rel. Utilities Comm’n v. VEPCO, 310 
N.C. 302, 311 S.E.2d 586 (1984). 

Applied in State ex rel. Utilities 
Comm’n v. VEPCO, 310 N.C. 302, 311 
S.E.2d 586 (1984). 


§ 62-110.3. Bond required for water and sewer 
companies. 


(a) No franchise may be granted to any water or sewer utility 
company until the applicant furnishes a bond, secured with suffi- 
cient surety as approved by the Commission, in an amount not less 
than ten thousand dollars ($10,000) nor more than two hundred 
thousand dollars ($200,000). The bond shall be conditioned upon 
providing adequate and sufficient service within all the applicant’s 
service areas, including those for which franchises have previously 
been granted, shall be payable to the Commission, and shall be in a 
form acceptable to the Commission. In setting the amount of a 
bond, the Commission shall consider: 
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(1) Whether the applicant holds other water or sewer fran- 
chises in this State, and if'so its record of operation, 

(2) The number of customers the applicant now serves and pro- 

oses to serve, 

(3) The likelihood of future expansion needs of the service, 

(4) If the applicant is acquiring an existing company, the age 
of the equipment, and 

(5) Any other relevant factors. 

Any interest earned on a bond shall be payable to the water or 
sewer company that posted the bond. 

(b) The Commission shall not require an applicant to post the 
bond required by subsection (a) if: 

(1) The applicant has posted a bond for the water or sewer 
system with another State government agency and the 
Commission finds that bond satisfies the purposes of this 
section; or 

(2) The applicant has posted bonds for other water or sewer 
systems with the Commission totalling two hundred thou- 
sand dollars ($200,000). 

(c) The utility, the Public Staff, the Attorney General, and any 
other party may, at any time after the amount of a bond is set, 
apply to the Commission to raise or lower the amount based on 
changed circumstances. 

(d) The appointment of an emergency operator, either by the su- 
perior court in accordance with G.S. 62-118(b) or by the Commis- 
sion with the consent of the owner or operator, operates to forfeit 
the bond required by this section. The court or Commission, as 
appropriate, shall determine the amount of money needed to allevi- 
ate the emergency and shall order that amount of the bond to be 
paid to the Commission as trustee for the water or sewer system. 

(e) If the person who operated the system before the emergency 
was declared desires to resume operation of the system upon a find- 
ing that the emergency no longer exists, the Commission shall re- 
quire him to post a new bond, the amount of which may be different 
from the previous bond. (1987, c. 490, s. 2.) 


Editor’s Note. — Session Laws 1987, _ plicable to all applications for franchises 
c. 490, s. 3 as rewritten by Session Laws filed on or after October 1, 1987. 
1987, c. 783, s. 9, makes this section ap- 


§ 62-111. Transfers of franchises; mergers, consoli- 
dations and combinations of public 
utilities. 


(b) No certificates or permits issued under the provisions of this 
Chapter for motor carriers of passengers shall be sold, assigned, 
pledged, transferred, or control changed through stock transfer or 
otherwise, or any rights thereunder leased, nor shall any merger or 
combination affecting any motor carrier of passengers be made 
through acquisition of control by stock purchases or otherwise, ex- 
cept after application to and written approval by the Commission as 
in this section provided, provided that the above provisions shall 
not apply to regular trading in listing securities on recognized mar- 
kets. The applicant shall give not less than 10 days’ written notice 
of such application by registered mail or by certified mail to all 
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connecting and competing carriers. When the Commission is of the 
opinion that the transaction is consistent with the purposes of this 
Chapter the Commission may, in the exercise of its discretion, 
grant its approval, provided, however, that when such transaction 
will result in a substantial change in the service and operations of 
any motor carrier of passengers party to the transaction, or will 
substantially affect the operations and services of any other motor 
carrier, the Commission shall not grant its approval except upon 
notice and hearing as required in G.S. 62-262 for contract carriers 
of passengers and G.S. 62-262.1 for bus companies upon an applica- 
tion for an original certificate or permit. In all cases arising under 
the subsection it shall be the duty of the Commission to require the 
successor carrier to satisfy the Commission that the operating debts 
and obligations of the seller, assignor, pledgor, lessor or transferor, 
including taxes due the State of North Carolina or any political 
subdivision thereof are paid or the payment thereof is adequately 
secured. The Commission may attach to its approval of any transac- 
tion arising under the section such other conditions as the Commis- 
fon ind determine are necessary to effectuate the purposes of this 
rticle. 

(e) The Commission shall approve applications for transfer of 
motor carrier franchises made under this section upon finding that 
said sale, assignment, pledge, transfer, change of control, lease, 
merger, or combination is in the public interest, will not adversely 
affect the service to the public under said franchise, will not unlaw- 
fully affect the service to the public by other public utilities, that 
the person acquiring said franchise or control thereof is fit, willing 
and able to perform such service to the public under said franchise, 
and that service under said franchise has been continuously offered 
to the public up to the time of filing said application or in lieu 
thereof that any suspension of service exceeding 30 days has been 
approved by the Commission as provided in G.S. 62-112(b)(5). Pro- 
vided, however, the Commission shall approve, without imposing 
conditions or limitations, applications for the transfer of a bus com- 
pany franchise made under this section upon finding that the per- 
son acquiring the franchise or control of the franchise is fit, willing 
and able to perform services to the public under that franchise. 
(1947, c. 1008, s. 22; 1949, c. 1132, s. 20; 1953, c. 1140, s. 3; 1957, c. 
1152, s. 10; 1961,'c. 472, ss. 6, 7; 1963, c. 1165, s. 1; 1967, c. 1202; 
1985, c. 676, ss. 10, 11.) 


amendment, effective July 10, 1985, but 
not applicable to pending litigation or to 


Only Part of Section Set Out. — As 
the rest of the section was not affected 


by the amendment, it is not set out. 
Editor’s Note. — Session Laws 1985, 
c. 676, s. 1 provides that the act shall be 
known as the “Bus Regulatory Reform 
Act of 1985.” 
Effect of Amendments. — The 1985 


pending proceedings before the North 
Carolina Utilities Commission, inserted 
“for contract carriers of passengers and 
G.S. 62-262.1 for bus companies” in the 
third sentence of subsection (b) and 
added the last sentence of subsection (e). 
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§ 62-112. Effective date, suspension and revocation 
of franchises; dormant motor carrier 


franchises. 


(d) This section shall be applicable to bus companies. (1947, c. 
1008, s. 23; 1949, c. 1132, s. 21; 1963, c. 1165, s. 1; 1967, c. 1201; 


1985, c. 676, s. 12.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — Session Laws 1985, 
c. 676, s. 1 provides that the act shall be 
known as the “Bus Regulatory Reform 
Act of 1985.” 

Section 25 of Session Laws 1985, c. 
676, provides: “Issuance of certificates of 
authority. Within 180 days after the ef- 
fective date of this act a certificate of 
authority shall be issued by the North 
Carolina Utilities Commission to each 
person authorized as of the effective date 
of this act to provide intrastate services 
within North Carolina as a common car- 
rier of passengers by motor vehicle, and 
the certificate of authority shall autho- 
rize the same type and extent of services 
authorized prior to the effective date of 
this act. Upon issuance of the certificate 
of authority, the franchise certificate is- 
sued prior to the effective date of this act 
shall be cancelled. Each person autho- 
rized as of the effective date of this act to 
provide intrastate services within North 
Carolina as a common carrier of passen- 
gers by motor vehicle shall be autho- 
rized to continue to provide the same 
type and extent of services for a period of 
180 days following the effective date of 
this act. No certificate of authority shall 
be issued to operate as a common carrier 


of passengers by motor vehicle to a per- 
son who, during the two years prior to 
the effective date of this act, failed to 
perform any transportation for compen- 
sation for a period of 30 days or more, 
without a determination, after notice 
and hearing, as to whether the franchise 
certificate should be declared dormant 
and cancelled. The Commission, on its 
own motion, or each person authorized 
as of the effective date of this act to pro- 
vide intrastate services within North 
Carolina as a common carrier of passen- 
gers by motor vehicle, shall be entitled 
to commence within 120 days of the ef- 
fective date of this act, a complaint pro- 
ceeding to cancel any certificate of au- 
thority issued to a common carrier of 
passengers by motor vehicle which, dur- 
ing the two years prior to the effective 
date of this act, failed to perform any 
transportation for compensation for a 
period of 30 days or more. The complaint 
proceeding shall be governed by the pro- 
visions of G.S. 62-112.” Session Laws 
1985, c. 676, is effective upon ratifica- 
tion. The act was ratified July 10, 1985. 

Effect of Amendments. — The 1985 
amendment, effective July 10, 1985, but 
not applicable to pending litigation or to 
pending proceedings before the North 
Carolina Utilities Commission, added 
subsection (d). 


§ 62-113. Terms and conditions of franchises. 


(a) Each franchise shall specify the service to be rendered and 
the routes over which, the fixed termini, if any, between which, and 
the intermediate and off-route points, if any, at which, and in case 
of operations not over specified routes or between fixed termini, the 
territory within which, a motor carrier or other public utility is 
authorized to operate: and there shall, at the time of issuance and 
from time to time thereafter, be attached to the privileges granted 
by the franchise such reasonable terms, conditions, and limitations 
as the public convenience and necessity may from time to time 
require, including terms, conditions, and limitations as to the ex- 
tension of the route or routes of a carrier, and such terms and 
conditions as are necessary to carry out, with respect to the opera- 
tions of a carrier or other public utility, the requirements estab- 
lished by the Commission under this Chapter; provided, however, 
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that no terms, conditions, or limitations shall restrict the right of a 
motor carrier of property only to add to its equipment and facilities 
over the routes, between the termini, or within the territory speci- 
fied in the franchises, as the development of the business and the 
demands of the public shall require. This subsection shall not be 
applicable to bus companies or their franchises. 

(b) Each bus company franchise shall specify the fixed routes 
over which, and the fixed termini, if any, between which the bus 
company may operate. A franchise for bus companies engaged in 
charter operations may provide for fixed routes or statewide operat- 
ing authority. (1947, c. 1008, s. 12; 1949, c. 1182, s. 11; 1963, c. 
1165, s. 1; 1985, c. 676, s. 13.) 


Editor’s Note. — Session Laws 1985, 
c. 676, s. 1 provides that the act shall be 
known as the “Bus Regulatory Reform 
Act of 1985.” 

Effect of Amendments. — The 1985 
amendment, effective July 10, 1985, but 


not applicable to pending litigation or to 
pending proceedings before the North 
Carolina Utilities Commission, desig- 
nated the first paragraph as subsection 
(a), added the last sentence of that sub- 
section, and added new subsection (b). 


§ 62-118. Abandonment and reduction of service. 


(a) Upon finding that public convenience and necessity are no 
longer served, or that there is no reasonable probability of a public 
utility realizing sufficient revenue from a service to meet its ex- 
penses, the Commission shall have power, after petition and notice, 
to authorize by order any public utility to abandon or reduce such 
service. Upon request from any party having an interest in said 
utility service, the Commission shall hold a public hearing on such 
petition, and may on its own motion hold a public hearing on such 
petition. Provided, however, that abandonment or reduction of ser- 
vice of motor carriers shall not be subject to this section, but shall 
be authorized only under the provisions of G.S. 62-262(h) and G.S. 
62-262.2. 

(b) If any person or corporation furnishing water or sewer utility 
service under this Chapter shall abandon such service without prior 
consent of the Commission, and the Commission subsequently finds 
that such abandonment of service causes an emergency to exist, the 
Commission may, unless the owner or operator of the affected sys- 
tem consents, apply in accordance with G.S. 1A-1, Rule 65, to a 
superior court judge who has jurisdiction pursuant to G.S. 7A-47.1 
or 7A-48 in the district or set of districts as defined in G.S. 7A-41.1 
in which the person or corporation so operates, for an order restrict- 
ing the lands, facilities and rights-of-way used in furnishing said 
water or sewer utility service to continued use in furnishing said 
service during the period of the emergency. An emergency is de- 
fined herein as the imminent danger of losing adequate water or 
sewer utility service or the actual loss thereof. The court shall have 
jurisdiction to restrict the lands, facilities, and rights-of-way to con- 
tinued use in furnishing said water or sewer utility service by ap- 
propriate order restraining their being placed to other use, or re- 
straining their being prevented from continued use in furnishing 
said water or sewer utility service, by any person, corporation, or 
their representatives. The court may, in its discretion, appoint an 
emergency operator to assure the continued operation of such water 
or sewer utility service. The court shall have jurisdiction to require 
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that reasonable compensation be paid to the owner, operator or 
other party entitled thereto for the use of any lands, facilities, and 
rights-of-way which are so restricted to continued use for furnish- 
ing water or sewer utility service during the period of the emer- 
gency, and it may require the emergency operator of said lands, 
facilities, and rights-of-way to post bond in an amount required by 
the court. In no event shall such compensation, for each month 
awarded, exceed the net average monthly income of the utility for 
the 12-month period immediately preceding the order restricting 
use. 

(c) Whenever the Commission, upon complaint or investigation 
upon its own motion, finds that the facilities being used to furnish 
water or sewer utility service are inadequate to such an extent that 
an emergency (as defined in G.S. 62-118(b) above) exists, and fur- 
ther finds that there is no reasonable probability of the owner or 
operator of such utility obtaining the capital necessary to improve 
or replace the facilities from sources other than the customers, the 
Commission shall have the power, after notice and hearing, to au- 
thorize by order that such service be abandoned or reduced to those 
customers who are unwilling or unable to advance their fair share 
of the capital necessary for such improvements. The amount of capi- 
tal to be advanced by each customer shall be subject to approval by 
the Commission, and shall be advanced under such conditions as 
will enable each customer to retain a proprietary interest in the 
system to the extent of the capital so advanced. The remedy pre- 
scribed in this subsection is in addition to other remedies prescribed 
by law. (1933, ¢. 307, s: 32; 1963,'c, 1165, 's. 1; 1971, ¢. 552, s° T° 
1973, c. 1893; 1985, c. 676, s. 14; 1987 (Reg. Sess., 1988), c. 1037, s. 
93.) 


Editor’s Note. — Session Laws 1985, 
c. 676, s. 1 provides that the act shall be 


for “G.S. 62-262(k)” at the end of subsec- 
tion (a). 


known as the “Bus Regulatory Reform 
Act of 1985.” 

Section 62-262(h), referred to in sub- 
section (a) of this section, was repealed 
by Session Laws 1985, c. 676, s. 19. 

Effect of Amendments. — The 1985 
amendment, effective July 10, 1985, but 
not applicable to pending litigation or to 
pending procedures before the North 
Carolina Utilities Commission, substi- 
tuted “G.S. 62-262(h) and G.S. 62-262.2” 


CASE 


Showing Required for Abandon- 
ment. — 

Where a utility seeks authorization to 
abandon service, the ultimate issue for 
resolution is whether the operation of 
the system can produce sufficient reve- 
nues to meet the expenses of operation. 
To resolve this issue, there must be find- 
ings of fact as to the reasonable expenses 
of operation and the revenues which the 
system may be reasonably expected to 
produce. State ex rel. Utilities Comm’n 


The 1987 (Reg. Sess., 1988) amend- 
ment, effective January 1, 1989, substi- 
tuted “a superior court judge who has 
jurisdiction pursuant to G.S. 7A-47.1 or 
7A-48 in the district or set of districts as 
defined in G.S. 7A-41.1 in which the per- 
son or corporation so operates” for “the 
resident superior court judge of any judi- 
cial district where such person or corpo- 
ration operates, or to any superior court 
judge holding court in such judicial dis- 
trict” in subsection (b). 


NOTES 


v. Mackie, 79 N.C. App. 19, 338 S.E.2d 
888 (1986), modified and affd, 318 N.C. 
686, 351 S.E.2d 289 (1987). 

The burden is on the utility seek- 
ing authorization to abandon service 
to establish that there is no reasonable 
probability of its being able to realize 
sufficient revenue by the rendition of 
such service to meet its expenses. State 
ex rel. Utilities Comm’n v. Mackie, 79 
N.C. App. 19, 338 S.E.2d 888 (1986), 
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modified and affd, 318 N.C. 686, 351 
S.E.2d 289 (1987). 

The Commission’s power to re- 
quire a utility to continue a service is 
not unlimited. To require a utility, par- 
ticularly a small operation, to continue 
an unprofitable operation would violate 
constitutional guarantees against the 
taking of property without just compen- 
sation. State ex rel. Utilities Comm’n v. 
Mackie, 79 N.C. App. 19, 338 S.E.2d 888 
(1986), modified and affd, 318 N.C. 686, 
351 S.E.2d 289 (1987). 

Discretionary Power of Commis- 
sion to Authorize Discontinuance. — 

The power of the Commission to au- 
thorize an abandonment of service is, in 
large measure, discretionary. State ex 
rel. Utilities Comm’n v. Mackie, 79 N.C. 
App. 19, 338 S.E.2d 888 (1986), modified 
and affd, 318 N.C. 686, 351 S.E.2d 289 
(1987). 

Evidence Held to Show Conve- 
nience and Necessity. — Evidence be- 
fore the Commission indicating that a 
number of the residences served by ap- 
plicant’s water and sewer systems were 
situated on quarter-acre lots, which 
were of insufficient size to support both 
a well and septic system, and that the 
occupants of these residences, who were 
currently among appellant’s customers, 
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had no alternative means of water sup- 
ply or sewage disposal other than the 
service provided by appellant, clearly 
supported the conclusion not only that 
appellant’s services constituted a conve- 
nience to that segment of the public who 
used them, but also that such services 
were necessary to the safety and health 
of the public. State ex rel. Utilities 
Comm’n v. Mackie, 79 N.C. App. 19, 338 
S.E.2d 888 (1986), modified and affd, 
318 N.C. 686, 351 S.E.2d 289 (1987). 

Propriety of Order Requiring Con- 
tinued Operation. — An order of the 
Commission, based upon proper findings 
and conclusions, requiring appellant to 
continue operation of her utilities would 
not violate constitutional prohibitions 
against involuntary servitude. Appel- 
lant voluntarily put her land and equip- 
ment to a public use and collected com- 
pensation for the services which she pro- 
vided, and having done so, the Commis- 
sion may require that she continue to 
use it in the service to which she volun- 
tarily dedicated it, so long as she is 
justly compensated for such service. 
State ex rel. Utilities Comm’n v. 
Mackie, 79 N.C. App. 19, 338 S.E.2d 888 
(1986), modified and affd, 318 N.C. 686, 
351 S.E.2d 289 (1987). 


ARTICLE 7. 
Rates of Public Utilities. 


§ 62-130. Commission to make rates for public util- 


ities. 


10 


(b) Repealed by Session Laws 1985, c. 676, s. 15, effective July 
1 


(1899, c. 164, ss. 2, 7, 14; 1903, c. 683; Rev., ss. 1096, 1099, 1106; 
1907, c. 469, s. 4; Ex. Sess. 1908, c. 144, s. 1; 1913, c. 127, s. 2; 1917, 
c. 194; C.S., ss. 1066, 1071, 3489; Ex. Sess. 1920, c. 51, s. 1; 1925, c. 
37; 1929,,cc:. 82, 91:.1933, cukd4s.s. 8; 1941, c. 97;,1953, c. 170; 1963, 


c. 1165,5,.141981) ¢c:,461,.8: 1; 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — Session Laws 1985, 
c. 676, s. 1 provides that the act shall be 
known as the “Bus Regulatory Reform 
Act of 1985.” 

Effect of Amendments. — 

The 1985 amendment, effective July 


1985, c. 676, s. 15(1).) 


10, 1985, but not applicable to pending 
litigation or to pending procedures be- 
fore the North Carolina Utilities Com- 
mission, deleted subsection (b), which 
read: “The Commission may make or ap- 
prove in its discretion special passenger 
or excursion rates.” 
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CASE NOTES 


Article Not in Conflict, etc. — 

The rates of public utilities under the 
jurisdiction of the Utilities Commission 
are not subject to attack on the basis 
that they violate the antitrust laws. 
Challenges to rates are limited by the 
legal theories provided by the Public 
Utilities Act. State ex rel. Utilities 
Comm’n v. North Carolina Textile Mfrs. 
Ass’n, 313 N.C. 215, 328 S.H.2d 264 
(1985). 

When the Utilities Commission 
found that natural gas corporation 
had received payments in lieu of what 
it would have received under a service 
contract and that the customers of the 
company were bearing the company’s 


contract costs, it was within the power of 
the Commission under G.S. 62-32(b) and 
subsections (a) and (d) of this section to 
take these payments into account in set- 
ting a reasonable rate. State ex rel. Util- 
ities Comm’n v. North Carolina Natural 
Gas Corp., 76 N.C. App. 330, 332 S.E.2d 
755, cert. denied, 314 N.C. 675, 336 
S.E.2d 405 (1985). 

Applied in State ex rel. Utilities 
Comm’n vy. Conservation Council, 312 
N.C. 59, 320 S.E.2d 679 (1984). 

Cited in Aluminum Co. of Am. v. 
Utilities Comm’n, 713 F.2d 1024 (4th 
Cir. 1983); State ex rel. Utilities 
Comm’n v. Thornburg, 84 N.C. App. 
482, 353 S.E.2d 413 (1987). 


§ 62-131. Rates must be just and reasonable; ser- 


vice efficient. 


CASE NOTES 


Increase May Be Granted Notwith- 
standing Service Inadequacy. — It is 
not unlawful for the Commission, in the 
exercise of its discretion, to grant an in- 
crease in rates, notwithstanding exist- 
ing service inadequacy, as an appropri- 
ate step in the improvement of the ser- 
vice. State ex rel. Utilities Comm’n v. 
Public Staff, N.C. Utils. Comm’n, 317 
N.C. 26, 343 S.E.2d 898 (1986). 


Deduction of Profit from Rate In- 
crease Upheld. — Based on the evi- 
dence of utility’s inadequate service 
record, the Commission’s determination 
to penalize it by deleting its profit from 
rate increase was clearly proper. State 
ex rel. Utilities Comm’n v. Public Staff, 
N.C. Utils. Comm’n, 317 N.C. 26, 343 
S.E.2d 898 (1986). 


§ 62-132. Rates established under this Chapter 
deemed just and reasonable; remedy 
for collection of unjust or unreasonable 


rates. 


CASE NOTES 


One claiming, etc. — 

The burden of showing the impropri- 
ety of rates established by the Commis- 
sion lies with the party alleging such 
error. State ex rel. Utilities Comm’n v. 
North Carolina Textile Mfrs. Ass’n, 59 
N.C. App. 240, 296 S.E.2d 487 (1982), 
rev'd on other grounds, 309 N.C. 238, 
306 S.E.2d 113 (1983). 

Notice of Possible Liability for Re- 
fund. — Where a corporation was held 


to be a public utility and made a party to 
a general rate case this was adequate 
notice that it might be held liable for a 
refund. State ex rel. Utilities Comm’n v. 
Nantahala Power & Light Co., 65 N.C. 
App. 198, 309 S.E.2d 473 (1983), rev'd on 
other grounds, 476 U.S. 953, 106 S. Ct. 
2349, 90 L. Ed. 2d 943 (1986). 

Applied in State ex rel. Utilities 
Comm’n vy. Conservation Council, 312 
N.C. 59, 320 S.E.2d 679 (1984). 
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§ 62-133. How rates fixed. 


(a) In fixing the rates for any public utility subject to the provi- 
sions of this Chapter, other than bus companies, motor carriers and 
certain water and sewer utilities, the Commission shall fix such 
rates as shall be fair both to the public utilities and to the con- 
sumer. 

(b) In fixing such rates, the Commission shall: 

(1) Ascertain the reasonable original cost of the public utility’s 
property used and useful, or to be used and useful within a 
reasonable time after the test period, in providing the ser- 
vice rendered to the public within the State, less that por- 
tion of the cost which has been consumed by previous use 
recovered by depreciation expense plus the reasonable 
original cost of investment in plant under construction 
(construction work in progress). In ascertaining the cost of 
the public utility’s property, construction work in progress 
as of the effective date of this subsection shall be excluded 
until such plant comes into service but reasonable and pru- 
dent expenditures for construction work in progress after 
the effective date of this subsection may be included, to the 
extent the Commission considers such inclusion in the 
public interest and necessary to the financial stability of 
the utility in question, subject to the provisions of subpara- 
graph (b)(4a) of this section. 

(2) Estimate such public utility’s revenue under the present 
and proposed rates. 

(3) Ascertain such public utility's reasonable operating ex- 
penses, including actual investment currently consumed 
through reasonable actual depreciation. 

(4) Fix such rate of return on the cost of the property ascer- 
tained pursuant to subdivision (1) as will enable the public 
utility by sound management to produce a fair return for 
its shareholders, considering changing economic conditions 
and other factors, as they then exist, to maintain its facili- 
ties and services in accordance with the reasonable re- 
quirements of its customers in the territory covered by its 
franchise, and to compete in the market for capital funds 
on terms which are reasonable and which are fair to its 
customers and to its existing investors. 

(4a) Require each public utility to discontinue capitalization of 
the composite carrying cost of capital funds used to finance 
construction (allowance for funds) on the construction 
work in progress included in its rate based upon the effec- 
tive date of the first and each subsequent general rate 
order issued with respect to it after the effective date of 
this subsection; allowance for funds may be capitalized 
with respect to expenditures for construction work in 
progress not included in the utility’s property upon which 
the rates were fixed. In determining net operating income 
for return, the Commission shall not include any capital- 
ized allowance for funds used during construction on the 
construction work in progress included in the utility’s rate 
base. 

(5) Fix such rates to be charged by the public utility as will 
earn in addition to reasonable operating expenses ascer- 
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tained pursuant to subdivision (3) of this subsection the 
rate of return fixed pursuant to subdivisions (4) and (4a) on 
the cost of the public utility’s property ascertained pursu- 


ant to subdivision (1). 


(1899, c. 164, s. 2, subsec. 1; Rev., s. 1104; C.S., s. 1068; 19383, c. 
134, s. 8; 1941, c. 97; 1963, c. 1165, s. 1; 1971, c. 1092; 1973, c. 956, 
g.°1;'¢, 1041, 8) 15:1975; c: 184,'s:.2; 1977; e: 691, ss72}.3;1981 E7476; 
1981 (Reg. Sess., 1982), c. 1197, s. 6; 1985, c. 676, s. 15(2).) 


Only Part of Section Set Out. — As 
the rest of the section was not affected, it 
is not set out. 

Editor’s Note. — The reference in 
subdivision (b)(1) to “subparagraph 
(b)(5) of this section” has been corrected 
to read “subparagraph (b)(4a) of this sec- 
tion” in accordance with State v. Conser- 
vation Council of North Carolina, 312 
N.C. 59, 320 S.E.2d 679 (1984), which 
noted the error. 


CASE 


I. IN GENERAL. 


Section is not unconstitutional. 
Stimulation of the economy is an essen- 
tial public and governmental purpose 
and the manner in which this purpose is 
to be accomplished is, within constitu- 
tional limits, exclusively a legislative 
decision. The authority to set rates to be 
charged by a public utility for its ser- 
vices rests in the legislature and is dele- 
gated by it to the Utilities Commission 
under sufficient rules and standards to 
guide the Commission in exercising this 
power. State ex rel. Utilities Comm’n v. 
North Carolina Textile Mfrs. Ass’n, 59 
N.C. App. 240, 296 S.E.2d 487 (1982), 
rev d on other grounds, 309 N.C. 238, 
306 S.E.2d 113 (1983). 

Requirement That Utility Prefile 
Testimony prior to That of Interve- 
nors Is Constitutional. — A utility’s 
due process rights were not violated by 
requiring it to prefile its testimony prior 
to the prefiling of the intervenors’ testi- 
mony and requiring it to file its brief 
concurrently with the _ intervenors, 
where it should have been forewarned of 
what the intervenors intended to show. 
State ex rel. Utilities Comm’n v. 
Nantahala Power & Light Co., 65 N.C. 
App. 198, 309 S.E.2d 473 (1983), rev’d on 
other grounds, 476 U.S. 953, 106 S. Ct. 
2349, 90 L. Ed. 2d 943 (1986). 

Purpose of Chapter. — 

In accord with lst paragraph in the 
main volume. See State ex rel. Utilities 


Session Laws 1985, c. 676, s. 1 pro- 
vides that the act shall be known as the 
“Bus Regulatory Reform Act of 1985.” 

Effect of Amendments. — 

The 1985 amendment, effective July 
10, 1985, but not applicable to pending 
litigation or to pending procedures be- 
fore the North Carolina Utilities Com- 
mission, inserted “bus companies” in 
subsection (a). 


NOTES 


Comm’n v. Thornburg, 314 N.C. 509, 
334 S.E.2d 772 (1985). 

Purpose of Subsection (f). — 

Subsection (f) is a mechanism 
whereby a natural gas utility may pass 
on to its customers supplier increases or 
decreases without going through the 
costly and protracted procedures of a 
general rate case. State ex rel. Utilities 
Comm’n y. Public Serv. Co., 307 N.C. 
474, 299 S.E.2d 425 (1983). 

Subsection (f) deals only with rate 
changes while § 62-136(c) specifically 
sets forth the criteria pursuant to which 
refunds should be distributed. State ex 
rel. Utilities Comm’n v. Public Serv. Co., 
307 N.C. 474, 299 S.E.2d 425 (1983). 

Section 62-136(c) more specifically ap- 
plies to supplier refunds received by nat- 
ural gas distributing utilities than does 
subsection (f) and is the proper statute to 
be applied in determining the appropri- 
ate distribution of these supplier re- 
funds. State ex rel. Utilities Comm'n v. 
Public Serv. Co., 307 N.C. 474, 299 
S.E.2d 425 (1983). 

It is a well-established rule that it 
is for the administrative body, in an 
adjudicatory proceeding, to deter- 
mine the weight and sufficiency of 
the evidence and the credibility of the 
witnesses, to draw inferences from the 
facts, and to appraise conflicting and cir- 
cumstantial evidence. State ex rel. Utili- 
ties Comm’n v. Thornburg, 314 N.C. 
509, 334 S.E.2d 772 (1985). 

Sales Agreements Held Reason- 
able As Means of Financing Nuclear 
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Station. — The Commission properly 
found that nuclear power plant sales 
agreements, as a whole, were reasonably 
and prudently entered into by power 
company as means of financing comple- 
tion of the nuclear station. State ex rel. 
Utilities Comm’n v. Eddleman, 320 N.C. 
344, 358 S.E.2d 339 (1987). 

Access Charge Tariff. — Consider- 
ing the evidence supporting the view 
that access charge tariff was calculated 
to reimburse local exchange companies 
(LECs) for having to provide additional 
connection facilities to local networks, 
payments could not be viewed as mere 
increased revenues for the LECs, but to 
provide funds to set off those expendi- 
tures that the LECs were required to 
make to provide additional facilities to 
handle additional carrier access. The im- 
position of the access charge tariff was 
within the authority granted to the 
Commission by the 1984 amendments to 
§ 62-110. State ex rel. Utilities Comm’n 
v. Southern Bell Tel. & Tel. Co., — N.C. 
App. —, 363 S.E.2d 73 (1987). 

An order which indicates that the 
Utilities Commission accorded only 
minimal consideration to competent 
evidence constitutes error at law and 
is correctable on appeal. State ex rel. 
Utilities Comm’n v. Thornburg, 314 
N.C. 509, 334 S.E.2d 772 (1985). 

Applied in State ex rel. Utilities 
Comm’n v. Southern Bell Tel. & Tel. Co., 
307 N.C. 541, 299 S.E.2d 763 (1983); 
State ex rel. Utilities Comm’n v. North 
Carolina Textile Mfrs. Ass’n, 309 N.C. 
238, 306 S.E.2d 113 (1983); State ex rel. 
Utilities Comm’n v. Public Staff-North 
Carolina Util. Comm’n, 309 N.C. 195, 
306 S.E.2d 435 (1983); State ex rel. Util- 
ities Comm’n v. Public Staff-North Caro- 
lina Util. Comm’n, 64 N.C. App. 609, 
307 S.E.2d 803 (1983); State ex rel. Util- 
ities Comm’n v. North Carolina Textile 
Mfrs. Ass’n, 313 N.C. 215, 328 S.E.2d 
264 (1985). 

Cited in State ex rel. Utilities 
Comm’n v. Thornburg, 84 N.C. App. 
482, 353 S.E.2d 413 (1987). 


II. POWERS AND DUTIES OF 
THE UTILITIES COMMISSION, 
GENERALLY. 


Court may not substitute its judg- 
ment, either with respect to factual dis- 
putes or policy disagreements, for that of 
the Commission. State ex rel. Utilities 
Comm’n v. North Carolina Textile Mfrs. 
Ass’n, 59 N.C. App. 240, 296 S.E.2d 487 
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(1982), rev’d on other grounds, 309 N.C. 
238, 306 S.E.2d 113 (1983). 

Commission to Fix Rates As Low 
As, etc. — 

In accord with lst paragraph in the 
main volume. See State ex rel. Utilities 
Comm’n v. Thornburg, 314 N.C. 509, 
334 S.E.2d 772 (1985). 

The Findings of the Commission, 
etc. — 

The Commission as factfinder, deter- 
mines the credibility of the evidence, 
and its findings of fact which are sup- 
ported by competent, material and sub- 
stantial evidence, are conclusive, and 
the court is bound by them. State ex rel. 
Utilities Comm’n v. North Carolina Tex- 
tile Mfrs. Ass’n, 59 N.C. App. 240, 296 
S.E.2d 487 (1982), rev'd on other 
grounds, 309 N.C. 238, 306 S.E.2d 113 
(1983); State ex rel. Utilities Comm’n v. 
Thornburg, 314 N.C. 509, 334 S.E.2d 
772 (1985). 

Determination of Credibility and 
Weight of Evidence. — As a general 
rule, it is for the Commission, not the 
reviewing court, to determine the credi- 
bility of and the weight to be given to all 
competent evidence. The rule is fully ap- 
plicable when there is conflicting testi- 
mony by experts as to which method 
among those available to experts in 
their field is best suited for use in resolv- 
ing a particular question they are asked 
to address as experts. State ex rel. Utili- 
ties Comm’n v. Carolina Power & Light 
Co., 320 N.C. 1, 358 S.E.2d 35 (1987). 

And May Not Be Disturbed Merely 
Because, etc. — 

In accord with 1st paragraph in the 
main volume. See State ex rel. Utilities 
Comm’n v. Thornburg, 314 N.C. 509, 
334 S.E.2d 772 (1985). 

A reviewing court may neither retry 
such disputed questions of fact nor sub- 
stitute its judgment for that of the Com- 
mission. State ex rel. Utilities Comm’n 
v. Carolina Power & Light Co., 320 N.C. 
1, 358 S.E.2d 35 (1987). 

Nowhere in subdivision (b)(1) is 
there a requirement that the Com- 
mission make findings as to the cost 
of each project and when it will be 
needed. To require such extensive evi- 
dence would put an undue burden on the 
utility and cause the rate-making pro- 
cess to be more time consuming and dif- 
ficult of administration. State ex rel. 
Utilities Comm’n v. Conservation Coun- 
cil, 312 N.C. 59, 320 S.E.2d 679 (1984). 

Subdivision (b)(1) does not require 
the Commission to make new find- 
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ings on the need for construction. Be- 
fore any public utility begins the con- 
struction of a facility for generating 
electricity for use by the public it must 
first obtain from the Commission a cer- 
tificate stating that public convenience 
and necessity requires, or will require 
such construction. Before such a certifi- 
cate can be granted the applicant must 
file an estimate of construction costs and 
the Commission must hold public hear- 
ings. This procedure satisfies the argu- 
ment that the construction must be nec- 
essary. State ex rel. Utilities Comm’n v. 
Conservation Council, 312 N.C. 59, 320 
S.E.2d 679 (1984). 

Findings, inferences, conclusions 
or decisions of the Commission 
which are arbitrary or capricious 
and which prejudice substantial rights 
of appellants are not binding on a re- 
viewing court. State ex rel. Utilities 
Comm’n v. Thornburg, 314 N.C. 509, 
334 S.E.2d 772 (1985). 

When Commission’s Orders Af- 
firmed. — The rate order of the Com- 
mission will be affirmed if upon consid- 
eration of the whole record the court 
finds that the Commission’s decision is 
not affected by error of law and the facts 
found by the Commission are supported 
by competent, material and substantial 
evidence, taking into account any con- 
tradictory evidence or evidence from 
which conflicting inferences could be 
drawn. State ex rel. Utilities Comm’n v. 
North Carolina Textile Mfrs. Ass’n, 59 
N.C. App. 240, 296 S.E.2d 487 (1982), 
rev d on other grounds, 309 N.C. 238, 
306 S.E.2d 113 (1983). 


Ill. FIXING OF RATES, 
GENERALLY. 


Rates which the Commission sim- 
ply allows to go into effect may be 
challenged by interested parties or 
the Commission and after a hearing the 
Commission may order a refund if it 
finds the rates to be different from those 
established by the Commission and 
unjust or unreasonable. State ex rel. 
Utilities Comm’n v. Conservation Coun- 
cil, 312 N.C. 59, 320 S.E.2d 679 (1984). 

A rate must not only be fair, etc. — 

The rates established by the Commis- 
sion must be fair to both the utility and 
the customer. State ex rel. Utilities 
Comm’n v. Thornburg, 316 N.C. 238, 
342 S.E.2d 28 (1986). 

In finding essential, ultimate facts, 
the Commission must, etc. — 

In setting rates, the Utilities Commis- 
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sion must consider not only those spe- 
cific indicia of a utility’s economic status 
set out in subsection (b) of this section, 
but also all other material facts of record 
which may have a significant bearing on 
the determination of reasonable and just 
rates. State ex rel. Utilities Comm'n v. 
Thornburg, 314 N.C. 509, 334 S.E.2d 
772 (1985). 

As to the practice of rolling-to- 
gether accounting data and allocat- 
ing costs between jurisdictional and 
nonjurisdictional service, see State ex 
rel. Utilities Comm’n v. Nantahala 
Power & Light Co., 313 N.C. 614, 332 
S.E.2d 397, (1985), revd on other 
grounds, 476 U.S. 953, 106 S. Ct. 2349, 
90 L. Ed. 2d 943 (1986). 

Shifting of Onus to Parent Corpo- 
ration. — In view of the Utilities Com- 
mission’s determination that unsound or 
“absentee” management decisions on 
the part of a utility, and parental domi- 
nation on the part of an aluminum pro- 
ducing company that was both parent 
and customer, left the utility with insuf- 
ficient resources to meet its steadily in- 
creasing public load and lacking in con- 
tractual power supply arrangements tai- 
lored to meet its public service needs at 
reasonable prices, it was well within the 
Commission’s rate making authority to 
shift the onus of those managerial short- 
comings from the pockets of utility’s re- 
tail rate payers to the corporate offices of 
the aluminum producing company. 
State ex rel. Utilities Comm’n v. 
Nantahala Power & Light Co., 313 N.C. 
614, 332 S.E.2d 397, (1985), rev’d on 
other grounds, 476 U.S. 953, 106 S. Ct. 
2349, 90 L. Ed. 2d 943 (1986). 

Refund of Over-Collection. — The 
Commission erred by refunding utility’s 
over-collection by deducting the amount 
of the deferred fuel account from the 
utility’s annual rate increase, as this 
would, in effect, require the company to 
pay the refund annually for as long as 
the rates fixed in the case remained in 
effect. The Commission should have pro- 
vided for a lump-sum refund (i.e., a one- 
time rate reduction) or a rate reduction 
over a period of time. State ex rel. Utili- 
ties Comm’n v. Thornburg, 316 N.C. 
238, 342 S.E.2d 28 (1986). 

Retroactive ratemaking occurs 
when a rate is set so as to permit collec- 
tion in the future for expenses attribut- 
able to past services. State ex rel. Utili- 
ties Comm’n v. Nantahala Power & 
Light Co., 65 N.C. App. 198, 309 S.E.2d 
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473 (1983), affd, 313 N.C. 614, 332 
S.E.2d 397 (1985). 

It is not retroactive ratemaking for 
a corporation to be held responsible 
for a refund for the period prior to 
when it was declared a public utility. 
State ex rel. Utilities Comm’n v. 
Nantahala Power & Light Co., 65 N.C. 
App. 198, 309 S.E.2d 473 (1983), affd, 
313 N.C. 614, 332 S.E.2d 397 (1985). 

Charges Based on Utility’s Percent 
of Requirements from Entire Sys- 
tem. — By requiring a utility’s retail 
customers to pay demand and energy 
charges based on the utility’s percent of 
the demand and energy requirements 
from the capacity of the entire system 
the Commission used a methodology 
which could not be disturbed on appeal. 
The methodology calculated the cost of 
the generation which the unified system 
traded to TVA for the electricity used by 
the system. State ex rel. Utilities 
Comm’n v. Nantahala Power & Light 
Co., 65 N.C. App. 198, 309 S.E.2d 473 
(1983), affd, 313 N.C. 614, 332 S.E.2d 
397 (1985). 

Method Which Did Not Prefer 
State Customers over Foreign Cus- 
tomers Held Not to Violate Com- 
merce Clause. — A provision in a Com- 
mission order that a “combined system’s 
North Carolina public load has first call 
on the total electric energy output of the 
combined system, and to the extent that 
said output exceeds the requirements of 
the North Carolina public load, such ex- 
cess will be available for sale and will be 
purchased by [the corporation of which 
the system was a wholly-owned subsid- 
iary]”’ would violate the commerce 
clause. However, where the methodol- 
ogy used by the Commission allowed the 
combined system to recover the costs of 
the percentage of energy it used based 
on its percentage of the costs of the en- 
ergy generated and purchased by the 
combined system, North Carolina cus- 
tomers would not be given a preference 
and no commerce clause violation would 
occur. State ex rel. Utilities Comm’n v. 
Nantahala Power & Light Co., 65 N.C. 
App. 198, 309 S.E.2d 473 (1983), affd, 
313 N.C. 614, 332 S.E.2d 397 (1985). 

Reduction of Future Rate Held Not 
Retroactive Rate Making. — An order 
which did not reduce revenue to compen- 
sate in the future for what may have 
been an excessive rate in the past, but 
reduced the future rate for what it found 
was a more realistic investment credit 
tax amortization, is not retroactive rate 
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making. State ex rel. Utilities Comm’n 
v. Public Serv. Co., 59 N.C. App. 448, 
297 S.E.2d 119 (1982). 

Court-Ordered Refund Is Not Ret- 
roactive Rate Making. — The Su- 
preme Court has the power to direct the 
Commission to order refunds from rates 
established by final order of the Com- 
mission. This would not constitute retro- 
active rate making prohibited under the 
North Carolina Statutes. Retroactive 
rate making occurs when the utility is 
required to refund revenues collected, 
pursuant to the then lawfully estab- 
lished rates, for such past use. A rate 
has not been lawfully established simply 
because the Commission has ordered it. 
If the Commission makes an error of law 
in its order from which there is a timely 
appeal the rates put into effect by that 
order have not been “lawfully estab- 
lished” until the appellate courts have 
made a final ruling on the matter. State 
ex rel. Utilities Comm’n v. Conservation 
Council, 312 N.C. 59, 320 S.E.2d 679 
(1984). 


IV. RATE BASE. 
A. In General. 


Costs are presumed to be reason- 
able unless challenged. State ex rel. 
Utilities Comm’n v. Conservation Coun- 
cil, 312 N.C. 59, 320 S.E.2d 679 (1984). 

The purpose of subdivision (b)(4a) 
is to prevent utility companies from 
obtaining a double recovery by capi- 
talizing the allowance for funds used 
during construction after they have had 
construction work in progress expenses 
for the same construction included in 
the rate base. State ex rel. Utilities 
Comm’n v. Conservation Council, 312 
N.C. 59, 320 S.E.2d 679 (1984). 

Question Whether Property Is, 
etc. — 

In accord with main volume. See State 
ex rel. Utilities Comm’n v. Carolina 
Util. Customers Ass’n, 314 N.C. 171, 
333 S.E.2d 259 (1985); State ex rel. Util- 
ities Comm’n v. Eddleman, 320 N.C. 
344, 358 S.E.2d 339 (1987). 

What Operating Expenses May Be 
Considered. — This section limits the 
property upon which North Carolina 
consumers are required to pay a return 
to the property used and useful in pro- 
viding intrastate service; when the pro- 
visions of (b)(1), (b)(3) and (c) are read in 
pari materia, it is apparent that the only 
operating expenses which the Utilities 
Commission may consider in setting in- 
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trastate rates for North Carolina public 
utilities are those incurred in the provi- 
sion of service to a utility’s North Caro- 
lina consumers. State ex rel. Utilities 
Comm’n v. Nantahala Power & Light 
Co., 313 N.C. 614, 332 S.E.2d 397 (1985), 
rev'd on other grounds, 476 U.S. 953, 
106 S. Ct. 2349, 90 L. Ed. 2d 943 (1987). 

This section clearly provides that the 
rate base and allowable operating ex- 
penses of a utility are limited to those 
costs incurred in providing service to the 
company’s North Carolina retail cus- 
tomers. State ex rel. Utilities Comm’n v. 
Carolina Util. Customers Ass’n, 314 
N.C. 171, 333 S.E.2d 259 (1985). 

The Commission must include all 
reasonable construction work in 
progress expenditures in the rate 
base. The only matter left to the discre- 
tion of the Commission is whether such 
expenditures are reasonable and pru- 
dent. State ex rel. Utilities Comm’n v. 
Conservation Council, 312 N.C. 59, 320 
S.E.2d 679 (1984). 

Only Reasonable Construction 
Work in Progress Expenditures In- 
cluded. — The legislature mandates 
that the only expenditures for construc- 
tion work in progress which can prop- 
erly be included in rate base are reason- 
able expenditures. State ex rel. Utilities 
Comm’n v. North Carolina Textile Mfrs. 
Ass’n, 59 N.C. App. 240, 296 S.E.2d 487 
(1982), rev'd on other grounds, 309 N.C. 
238, 306 S.E.2d 113 (1983). 

Only Reasonable Construction 
Work in Progress, etc. — 

Under the “financial stability” re- 
quirement of subdivision (b)(1) of this 
section, construction work in progress 
may be included in a utility’s rate base 
to the extent that the Commission deter- 
mines that the inclusion is necessary to 
allow the utility to maintain a generally 
good overall financial status. State ex 
rel. Utilities Comm’n v. Thornburg, 316 
N.C. 238, 342 S.E.2d 28 (1986). 

Subdivision (b)(1) clearly commits to 
the discretion of the Commission the de- 
termination of what amount of construc- 
tion work in progress, if any, to include 
in the utility’s rate base. This discretion 
is tempered, however, by the statute’s 
requirement that the expenditures be 
reasonable and prudent and that the 
Commission find that the inclusion is in 
the public interest and necessary to the 
financial stability of the utility in ques- 
tion. State ex rel. Utilities Comm’n v. 
Thornburg, 316 N.C. 238, 342 S.E.2d 28 
(1986). 
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Including construction work in 
progress in rate base did not lessen 
rules and standards set by legislature. 
Reasonableness remains the standard. 
State ex rel. Utilities Comm’n v. North 
Carolina Textile Mfrs. Ass’n, 59 N.C. 
App. 240, 296 S.E.2d 487 (1982), rev’d on 
other grounds, 309 N.C. 238, 306 S.E.2d 
113 (1983). 

Evidence as to Construction Work 
in Progress. — To require the utility 
company to introduce evidence with re- 
spect to every item comprising construc- 
tion work in progress would be an exer- 
cise in futility. The burden of proof 
would be unduly and unnecessarily bur- 
densome and the rate-making process 
would become even more time consum- 
ing and difficult of administration. State 
ex rel. Utilities Comm’n v. North Caro- 
lina Textile Mfrs. Ass’n, 59 N.C. App. 
240, 296 S.E.2d 487 (1982), rev’d on 
other grounds, 309 N.C. 238, 306 S.E.2d 
113 (1983). 

Evidence as to Construction Work 
in Progress. — 

Evidence that utility’s bond rating 
was in jeopardy of falling from an A rat- 
ing to a BAA rating and that the inclu- 
sion of the additional construction work 
in progress was necessary to “stabilize” 
the company at its A rating level, along 
with other evidence, supported the Com- 
mission’s finding that the inclusion of 
additional construction work in progress 
was necessary to the utility’s financial 
stability. State ex rel. Utilities Comm’n 
v. Thornburg, 316 N.C. 238, 342 S.E.2d 
28 (1986). 

Evidence of whether the plant un- 
der construction will be completed 
within a reasonable time is pertinent 
to deciding if expenditures for such con- 
struction are reasonable and prudent. 
State ex rel. Utilities Comm’n v. Conser- 
vation Council, 312 N.C. 59, 320 S.E.2d 
679 (1984). 

While it is the better practice for the 
Commission to specifically find that the 
construction will be completed within a 
reasonable time, the statute does not re- 
quire it so long as there is evidence in 
the record that the plant would be com- 
pleted within a reasonable time. State 
ex rel. Utilities Comm’n v. Conservation 
Council, 312 N.C. 59, 320 S.E.2d 679 
(1984). 

Inclusion of Facility in Another 
State Absent North Carolina Certifi- 
cate of Authority. — The Commission 
acted within the limits of its authority 
when it included Catawba Unit. 1, lo- 
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cated in South Carolina, in power com- 
pany’s rate base, even though no North 
Carolina certificate of necessity had 
been obtained prior to beginning con- 
struction thereof. State ex rel. Utilities 
Comm’n v. Eddleman, 320 N.C. 344, 358 
S.E.2d 339 (1987). 

Inclusion of Ownership Interest in 
All Common Plant of Nuclear Power 
Station Held Proper. — The Commis- 
sion acted within its authority when it 
included in power company’s rate base 
the company’s ownership interest in all 
of common plant of nuclear power sta- 
tion, despite argument that only half of 
the common plant should be associated 
with operating Unit 1, and that the 
other half should be classified as con- 
struction work in progress consistent 
with the Commission’s treatment of not 
yet operational Unit 2. State ex rel. Util- 
ities Comm’n v. Eddleman, 320 N.C. 
344, 358 S.E.2d 339 (1987). 

Before 1977 amendment of subdivi- 
sion (b)(1), utilities were not allowed 
to include construction work in 
progress (CWIP) in rate base. Instead, 
a utility would add together all of the 
costs incurred by a project each year and 
multiply that by the allowance for funds 
used during construction (AFUDC) rate. 
The AFUDC rate is a rate of interest 
which represents as nearly as possible 
the actual cost of money used for con- 
struction. The figure that results from 
multiplying the costs times the AFUDC 
rate is capitalized annually until the 
plant comes into service and is then re- 
covered along with the original costs of 
the plant. State ex rel. Utilities Comm’n 
v. Conservation Council, 312 N.C. 59, 
320 S.E.2d 679 (1984). 

When Companies Considered as 
Single, Integrated System for Rate- 
making. — Where two companies 
traded all their generation to TVA and 
received in exchange for this entitle- 
ments of energy which they divided as 
they pleased, the Commission could con- 
clude from these facts that the two com- 
panies constitute a single, integrated 
system for ratemaking purposes. State 
ex rel. Utilities Comm’n v. Nantahala 
Power & Light Co., 65 N.C. App. 198, 
309 S.E.2d 473 (1983), affd, 313 N.C. 
614, 332 S.E.2d 397 (1985). 

Subdivision (b)(1) is designed to 
make utility customers finance rea- 
sonable construction costs arising 
after July 1, 1979, regardless of 
whether that construction becomes 
useful to the customers. State ex rel. 
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Utilities Comm’n v. Conservation Coun- 
cil, 64 N.C. App. 266, 307 S.E.2d 375 
(1983), modified on other grounds, 66 
N.C. 456, 311 S.E.2d 617, rev'd in part, 
312 N.C. 59, 320 S.E.2d 679 (1984). 


V. OPERATING EXPENSES AND 
WORKING CAPITAL. 


Contractual Buy-Back Costs. — 
The Commission properly classified con- 
tractual buy-back costs of power com- 
pany as operating expenses. State ex rel. 
Utilities Comm’n v. Eddleman, 320 N.C. 
344, 358 S.E.2d 339 (1987). 


VI. OPERATING EXPENSES AND 
WORKING CAPITAL. 


Exclusion of Expenditures Relat- 
ing to Unsuccessful Expansion At- 
tempt. — The Commission’s conclusion 
that expenditures related to utility’s un- 
successful attempt to expand its service 
area should be excluded from its cost of 
service was supported by substantial ev- 
idence and was neither arbitrary nor ca- 
pricious. State ex rel. Utilities Comm’n 
v. Public Staff, N.C. Utils. Comm’n, 317 
N.C. 26, 343 S.E.2d 898 (1986). 


Vil. TEST PERIOD. 


Normalizing of Nuclear Capacity 
Factors for Test Periods. — Commis- 
sion did not err by normalizing nuclear 
capacity factors for test periods to reflect 
the average lifetime nuclear capacity 
factors actually achieved by an electric 
utility as of the end of each of the test 
periods in question, where such factors 
did not vary significantly from the na- 
tional average. State ex rel. Utilities 
Comm’n v. Carolina Power & Light Co., 
320 N.C. 1, 358 S.E.2d 35 (1987). 

Adjustments for Abnormalities, 
etc. — 

Provisions in this section compel the 
conclusion that the Utilities Commis- 
sion is required to adjust test period data 
to reflect abnormalities which had a 
probable impact on the utility’s reve- 
nues and expenses during the test pe- 
riod. State ex rel. Utilities Comm’n v. 
Carolina Util. Customers Ass’n, 314 
N.C. 171, 333 S.E.2d..259 (1985). 

This section requires the Commission 
to adjust test period data to reflect ab- 
normalities which had a probable im- 
pact on the utility’s revenues and ex- 
penses during the test period. This al- 
lows for a reasonably accurate estimate 
of what may be anticipated in the fu- 
ture. However, no pro forma adjustment 
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is to be made unless the Commission 
finds that an abnormality having a 
probable impact on the utility’s reve- 
nues and expenses existed during the 
test period. State ex rel. Utilities 
Comm’n v. Thornburg, 316 N.C. 238, 
342 S.E.2d 28 (1986). 

Since fuel costs comprise a large por- 
tion of a utility’s expenses, the statutory 
mandate to normalize test period data 
includes a requirement that the Com- 
mission adjust the test period fuel costs 
for any abnormalities established by 
competent, material, and substantial ev- 
idence. State ex rel. Utilities Comm’n v. 
Thornburg, 316 N.C. 238, 342 S.E.2d 28 
(1986). 

Since the system nuclear capacity fac- 
tor directly impacts upon the generation 
mix, which in turn affects fuel costs, any 
abnormality in the system nuclear ca- 
pacity which is shown to have existed 
during the test year must be adjusted. 
State ex rel. Utilities Comm’n v. 
Thornburg, 316 N.C. 238, 342 S.E.2d 28 
(1986). 

Commission did not improperly re- 
fuse to adjust its figure for revenues 
based on evidence of post-test year 
growth, even though it increased util- 
ity’s operating expenses based on other 
post-test year evidence, where contrary 
to the Public Staff’s contention, there 
was no correlation between the use of 
post-test year salary expenses and the 
utility’s increase in customers, as the 
Commission in its order explained that 
the use of 1985 estimated salary expen- 
ditures was appropriate because it had 
ordered additional improvements and 
increased routine maintenance, and 
thus the increased allowance in operat- 
ing expenses for salaries did not require 
any offsetting change in revenue. State 
ex rel. Utilities Comm’n v. Public Staff, 
N.C. Utils. Comm’n, 317 N.C. 26, 343 
S.E.2d 898 (1986). 
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Vill. OTHER FACTS. 


B. Quality and Adequacy of 
Service. 


Efficiency of Operations. — It is not 
only entirely appropriate but even nec- 
essary for the Commission to take into 
account the efficiency of the company’s 
operations in fixing its rates in a general 
rate case as provided in this section. 
State ex rel. Utilities Comm’n v. Public 
Staff — North Carolina Util. Comm’n, 
58 N.C. App. 453, 293 S.E.2d 888 (1982), 
modified and affd, 309 N.C. 195, 306 
S.E.2d 435 (1983). 

Poorly maintained equipment jus- 
tifies a subtraction from both the origi- 
nal cost and the reproduction cost of ex- 
isting plant before weighing these fac- 
tors in ascertaining the present “fair 
value” rate base of the utility’s proper- 
ties as required by this section. Serious 
inadequacy of a utility company’s ser- 
vice, whether due to poor maintenance 
of its equipment or to other causes, is 
one of the facts which the Commission is 
required to take into account in deter- 
mining what is a reasonable rate to be 
charged by the particular utility com- 
pany for the service it proposes to ren- 
der. State ex rel. Utilities Comm’n v. 
Public Staff — North Carolina Util. 
Comm’n, 58 N.C. App. 453, 293 S.E.2d 
888 (1982), modified and affd, 309 N.C. 
195, 306 S.E.2d 435 (1983). 

Fuel Costs. — The requirement, for 
general rate cases, of an inquiry into the 
reasonableness of costs incurred extends 
to fuel costs incurred by the utility. 
State ex rel. Utilities Comm’n v. Public 
Staff — North Carolina Util. Comm’n, 
58 N.C. App. 480, 293 S.E.2d 880 (1982), 
rev'd on other grounds, 309 N.C. 195, 
306 S.E.2d 435 (1983). 


§ 62-133.2. (Repealed effective July 1, 1989) Fuel 
charge adjustments for electric utili- 


ties. 


(a) The Commission may allow electric utilities to charge a uni- 
form increment or decrement as a rider to their rates for changes in 
the cost of fuel and the fuel component of purchased power used in 
providing their North Carolina customers with electricity from the 
cost of fuel and the fuel component of purchased power established 
in their previous general rate case. 

(b) For each electric utility engaged in the generation and pro- 
duction of electric power by fossil or nuclear fuels, the Commission 
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shall hold a hearing within 12 months of the last general rate case 
order and determine whether an increment or decrement rider is 
required to reflect actual changes in the cost of fuel and the fuel 
cost component of purchased power over or under base rates estab- 
lished in the last preceding general rate case. Additional hearings 
shall be held on an annual basis but only one hearing for each such 
electric utility may be held within 12 months of the last genera 
rate case. 

(c) Each electric utility shall submit to the Commission for the 
hearing verified annualized information and data in such form and 
detail as the Commission may require, for an historic 12-month test 
period, relating to: 

(1) Purchased cost of fuel used in each generating facility 
owned in whole or in part by the utility. 

(2) Fuel procurement practices and fuel inventories for each 
facility. 

(3) Burned cost of fuel used in each generating facility. 

(4) Plant capacity factor for each generating facility. 

(5) Plant availability factor for each generating plant. 

(6) Generation mix by types of fuel used. 

(7) Sources and fuel cost component of purchased power used. 

(8) Recipients of and revenues received for power sales and 
times of power sales. 

(9) Test period kilowatt hour sales for the utility’s total system 
and on the total system separated for North Carolina juris- 
dictional sales. 

(d) The Commission shall provide for notice of a public hearing 
with reasonable and adequate time for investigation and for all 
intervenors to prepare for hearing. At the hearing the Commission 
shall receive evidence from the utility, the public staff, and any 
intervenor desiring to submit evidence, and from the public gener- 
ally. In reaching its decision, the Commission shall consider all 
evidence required under subsection (c) of this section as well as any 
and all other competent evidence that may assist the Commission 
in reaching its decision including changes in the price of fuel con- 
sumed and changes in the price of the fuel in the fuel component of 
purchased power occurring within a reasonable time (as deter- 
mined by the Commission) after the test period is closed. The Com- 
mission shall incorporate in its fuel cost determination under this 
subsection the experienced over-recovery or under-recovery of rea- 
sonable fuel expenses prudently incurred during the test period, 
based upon the prudent standards set pursuant to subsection (d1) of 
this section, in fixing an increment or decrement rider. The Com- 
mission shall use deferral accounting, and consecutive test periods, 
in complying with this subsection, and the over-recovery or under- 
recovery portion of the increment or decrement shall be reflected in 
rates for 12 months, notwithstanding any changes in the base fuel 
cost in a general rate case. The burden of proof as to the correctness 
and reasonableness of the charge and as to whether the fuel charges 
were reasonably and prudently incurred shall be on the utility. The 
Commission shall allow only that portion, if any, of a requested fuel 
adjustment that is based on adjusted and reasonable fuel expenses 
prudently incurred under efficient management and economic oper- 
ations. In evaluating whether fuel expenses were reasonable and 
prudently incurred, the Commission shall apply the rule adopted 
pursuant to subsection (dl). To the extent that the Commission 
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determines that an increment or decrement to the rates of the util- 
ity due to changes in the cost of fuel and the fuel cost component of 
purchased power over or under base fuel costs established in the 
preceding general rate case is just and reasonable, the Commission 
shall order that the increment or decrement become effective for all 
sales of electricity and remain in effect until changed in a subse- 
quent general rate case or annual proceeding under this section. 

(d1) Within one year after ratification of this act, for the pur- 
poses of setting fuel rates, the Commission shall adopt a rule that 
establishes prudent standards and procedures with which it can 
appropriately measure management efficiency in minimizing fuel 
costs. 

(e) If the Commission has not issued an order pursuant to this 
section within 120 days of a utility’s submission of annual data 
under subsection (c) of this section, the utility may place the re- 
quested fuel adjustment into effect. If the change in rate is finally 
determined to be excessive, the utility shall make refund of any 
excess plus interest to its customers in a manner ordered by the 
Commission. 

(f) Nothing in this section shall relieve the Commission from its 
duty to consider the reasonableness of fuel expenses in a general 
rate case and to set rates reflecting reasonable fuel expenses pursu- 
ant to G.S. 62-133. (1981 (Reg. Sess., 1982), c. 1197, s. 1; 1987, c. 


67.7548. t 13) 


Section Repealed Effective July 1, 
1989. — This section is repealed, effec- 
tive July 1, 1989, by Session Laws 1987, 
CuGl lie Sus 

Editor’s Note. — Session Laws 1987, 
c. 677, ss. 2 and 3 provide: 

“The enactment of this act shall be 
construed as clarifying rather than 
changing the meaning of G.S. 62-133.2 
as it was previously worded and as con- 
strued by the Utilities Commission in 
Commission Rule R8-55 so that electric 
utilities will recover only their reason- 
able fuel expenses prudently incurred, 
including the fuel cost component of pur- 


CASE 


This section was enacted by the 
General Assembly in order to elimi- 
nate undesirable limitations which 
existed under former § 62-134(e). State 
ex rel. Utilities Comm’n v. Thornburg, 
84 N.C. App. 482, 353 S.E.2d 413 (1987). 

Subsections (a) and (d) Compared. 
— Subsection (a) of this section defines 
what decision the Commission is autho- 
rized to make, while subsection (d) of 
this section directs how the Commission 
should reach its decision. State ex rel. 
Utilities Comm’n v. Thornburg, 84 N.C. 
App. 482, 353 S.E.2d 413 (1987). 

True-Ups for Past Over or Under 


chased power, with no over-recovery or 
under-recovery, in a manner that will 
serve the public interest. 

“Until the Commission has formally 
adopted a rule as prescribed by subsec- 
tion (d1) of G.S. 62-133.2 all fuel charge 
adjustment proceedings shall be heard 
and decided pursuant to the applicable 
provisions of subsection (a), (b), (c), (d), 
(e) and (f) of G.S. 62-133.2 and Commis- 
sion Rule R8-55.” 

Effect of Amendments. — The 1987 
amendment, effective July 24, 1987, re- 
wrote subsection (d) and added subsec- 
tion (d1). 


NOTES 


Recoveries Not Authorized. — This 
section was not intended by the General 
Assembly to authorize true-ups for past 
over-recoveries or under-recoveries of 
fuel costs or the fuel component of pur- 
chased power of electric utilities. State 
ex rel. Utilities Comm’n v. Thornburg, 
84 N.C. App. 482, 353 S.E.2d 413 (1987). 

By enacting subsection (d) of this sec- 
tion, the General Assembly did not mod- 
ify the judicially adopted rule prohibit- 
ing retroactive ratemaking, heretofore 
extant in this State, so as to authorize 
the Utilities Commission to employ an 
Experience Modification Factor in con- 
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nection with an electric utility’s fuel 
charge adjustment proceedings in order 
to provide for a “true-up” of the utility’s 
past over-recoveries or under-recoveries 
of fuel costs. Subsection (d) does not au- 
thorize such a “true-up” system. State ex 
rel. Utilities Comm’n v. Thornburg, 84 


PUBLIC UTILITIES 


§62-134 


Applied in State ex rel. Utilities 
Comm’n y. Public Staff-North Carolina 
Util. Comm’n, 309 N.C. 195, 306 S.E.2d 
435 (1983). 

Cited in State ex rel. Utilities 
Comm’n v. Thornburg, 316 N.C. 238, 
342 S.E.2d 28 (1986). 


N.C. App. 482, 353 S.E.2d 413 (1987). 


§ 62-134. Change of rates; notice; suspension and 
investigation. 


(g) The provisions of this section shall not be applicable to bus 
companies or to their rates, fares or tariffs. (1933, c. 307, s. 7; 1939, 
c, 365, 's..3;'1941, c: 97; 1945, c. 725; 1947, c.'1008; s. 24; 1949, c. 
£192 "s)' 22:2" '959% €:°422'1963) ¢)°1165; 8. 15° 197 e!'55119783,, c. 
1444; 1975, c. 243, s. 8; c. 510, c. 867, s. 7; 1981 (Reg. Sess., 1982), c. 


1197, s. 2; 1985, c. 676, s. 15(3).) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — Session Laws 1985, 
c. 676, s. 1 provides that the act shall be 
known as the “Bus Regulatory Reform 
Act of 1985.” 


CASE 


I. IN GENERAL. 


Cited in State ex rel. Utilities 
Comm’n v. Conservation Council, 64 
N.C. App. 266, 307 S.E.2d 375 (1983); 
State ex rel. Utilities Comm’n v. Public 
Staff-North Carolina Util. Comm’n, 64 
N.C. App. 609, 307 S.E.2d 803 (1983); 
State ex rel. Utilities Comm’n v. Tar 
Heel Indus., Inc., 77 N.C. App. 75, 334 
S.E.2d 396 (1985). 


Ill. RATE CHANGES BASED ON 
FUEL COSTS UNDER FORMER 
SUBSECTION. 


The purpose of the expedited fuel 
proceeding was to allow a utility to 
change its rates based solely on fluctua- 
tions in fuel costs. The reasonableness of 
the utility’s based fuel costs are not to be 
considered. State ex rel. Utilities 
Comm’n v. Conservation Council, 312 
N.C. 59, 320 S.E.2d 679 (1984). 


Effect of Amendments. — 

The 1985 amendment, effective July 
10, 1985, but not applicable to pending 
litigation or to pending proceedings be- 
fore the North Carolina Utilities Com- 
mission, added subsection (g). 


NOTES 


From a review of the language, 
purpose and history of former sub- 
section (e), it can be concluded that the 
legislature intended that the Utilities 
Commission consider in the fuel adjust- 
ment proceedings only the fluctuations 
in the price of fossil fuels — oil, coal and 
natural gas — used by the utility in the 
production of electric power in its own 
generating units. The legislature did not 
intend to include in the expedited hear- 
ing proceedings the myriad of issues re- 
lating to purchased or interchange 
power which necessarily require closer 
scrutiny. Subsequent action by the legis- 
lature in enacting § 62-133.2, which 
makes express provision for the consid- 
eration of such issues in the general rate 
cases, has now made its intent clear. 
State ex rel. Utilities Comm’n v. Public 
Staff-North Carolina Util. Comm’n, 309 
N.C. 195, 306 S.E.2d 435 (1983). 
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§ 62-136. Investigation of existing rates; changing 
unreasonable rates; certain refunds to 
be distributed to customers. 


CASE NOTES 


Under the 1981 amendment, the 
Commission is empowered to order 
the distribution of supplier refunds 
to either current or past customers, uti- 
lizing whatever method the Commission 
deems most appropriate. State ex rel. 
Utilities Comm’n v. Public Serv. Co., 
307 N.C. 474, 299 S.E.2d 425 (1983). 

Under the 1981 amendment to subsec- 
tion (c), it is no longer required that the 
refund be practicable and that the util- 
ity have a reasonable return exclusive of 
the refund in order for the Commission 
to direct a customer refund. Moreover, 
the statute no longer provides for distri- 
bution of the refunds to customers in 
proportion to their payment of the 
charges refunded. State ex rel. Utilities 
Comm’n v. Public Serv. Co., 307 N.C. 
474, 299 S.E.2d 425 (1983). 

Prior to the 1981 amendment, the leg- 
islature intended for the refunds to be 
made in proportion to each customer’s 
usage in the refund period during which 
he paid excess charges. There was no 
language in the statute requiring distri- 
bution by customer class. State ex rel. 
Utilities Comm’n v. Public Serv. Co., 
307 N.C. 474, 299 S.E.2d 425 (1983). 

Prior to the 1981 amendment, subsec- 
tion (c) of this section required that re- 
funds be distributed only to those indi- 
viduals who actually paid the over- 
charges. State ex rel. Utilities Comm’n 
v. Public Serv. Co., 307 N.C. 474, 299 
S.E.2d 425 (1983). 

All refunds received after May 28, 
1981, will be governed by the 1981 


amendment to subsection (c); 1981 Ses- 
sion Laws, c. 460, s. 1. State ex rel. Utili- 
ties Comm’n v. Public Serv. Co., 307 
N.C. 474, 299 S.E.2d 425 (1983). 

Subsection (c) speaks in terms of 
when the refund is received by the 
utilities, not to the period of time to 
which the refunds relate. State ex rel. 
Utilities Comm’n v. Public Serv. Co., 
307 N.C. 474, 299 S.E.2d 425 (1983). 

Subsection (c) of this section more spe- 
cifically applies to supplier refunds re- 
ceived by natural gas distributing utili- 
ties than does § 62-133(f) and is the 
proper statute to be applied in determin- 
ing the appropriate distribution of these 
supplier refunds. State ex rel. Utilities 
Comm’n v. Public Serv. Co., 307 N.C. 
474, 299 S.E.2d 425 (1988). 

Distribution of refunds received by a 
utility after the effective date of the stat- 
ute (January 1, 1964) are governed by 
subsection (c). State ex rel. Utilities 
Comm'n v. Public Serv. Co., 307 N.C. 
474, 299 S.E.2d 425 (1983). 

Section 62-133(f) deals only with rate 
changes while subsection (c) of this sec- 
tion, however, specifically sets forth the 
criteria pursuant to which refunds 
should be distributed. State ex rel. Utili- 
ties Comm’n v. Public Serv. Co., 307 
N.C. 474, 299 S.E.2d 425 (1983). 

Applied in State ex rel. Utilities 
Comm’n v. Public Serv. Co., 59 N.C. 
App. 448, 297 S.E.2d 119 (1982); State 
ex rel. Utilities Comm’n v. Conservation 
Council, 312 N.C. 59, 320 S.E.2d 679 
(1984). 


§ 62-137. Scope of rate case. 


CASE NOTES 


Applied in State ex rel. Utilities 
Comm’n v. North Carolina Textile Mfrs. 
Ass’n, 59 N.C. App. 240, 296 S.E.2d 487 


(1982); State ex rel. Utilities Comm’n v. 
Edmisten, 314 N.C. 122, 333 S.E.2d 453 
(1985). 
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§ 62-140. Discrimination prohibited. 


(a) No public utility shall, as to rates or services, make or grant 
any unreasonable preference or advantage to any person or subject 
any person to any unreasonable prejudice or disadvantage. No pub- 
lic utility shall establish or maintain any unreasonable difference 
as to rates or services either as between localities or as between 
classes of service. The Commission may determine any questions of 
fact arising under this section; provided that it shall not be an 
unreasonable preference or advantage or constitute discrimination 
against any person, firm or corporation or general rate payer for 
telephone utilities to contract with motels, hotels and hospitals to 
pay reasonable commissions in connection with the handling of 
intrastate toll calls charged to a guest or patient and collected by 
the motel, hotel or hospital; provided further, that payment of such 
commissions shall be in accordance with uniform tariffs which shall 
be subject to the approval of the Commission. Provided further, that 
it shall not be considered an unreasonable preference or advantage 
for the Commission to order, if it finds the public interest so re- 
quires, a reduction in local telephone rates for low-income residen- 
tial consumers meeting a means test established by the Commis- 
sion in order to match any reduction in the interstate subscriber 
line charge authorized by the Federal Communications Commis- 
sion. 

(1899, c. 164, s. 2, subsecs. 3, 5; Rev., s. 1095; 1913, c. 127, s. 6; 
C.S., s. 1054; 1933, c. 134, s. 8; c. 307, s. 6; 1941, c. 97; 1963, c. 1165, 
s. 1; 1965, c. 287, s. 8; 1977, 2nd Sess., c. 1146; 1985, c. 694, s. 1.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 


Effect of Amendments. — The 1985 
amendment, effective Jan. 1, 1986, 
added the last sentence of subsection (a). 


CASE NOTES 


Application of Subsection (a). — 
Subsection (a) of this section was en- 
acted to prohibit a utility from unrea- 
sonable discrimination among its cus- 
tomers. It was not meant to be applied to 
the Utilities Commission’s conduct to- 
ward various public utilities. State ex 
rel. Utilities Comm’n v. Southern Bell 
Tel. & Tel. Co., — N.C. App. —, 363 
S.E.2d 73 (1987). 

Classifications of customers and 
differences in rates must be based on 
reasonable differences in conditions, and 
the variance in charges must bear a rea- 
sonable proportion to the variance in 
conditions. State ex rel. Utilities 
Comm’n v. North Carolina Textile Mfrs. 
Ass’n, 59 N.C. App. 240, 296 S.E.2d 487 
(1982), rev’d on other grounds, 309 N.C. 
238, 306 S.E.2d 113 (1983). 

There must be no unreasonable 
discrimination, etc. — 

In accord with lst paragraph in origi- 
nal. See State ex rel. Utilities Comm’n v. 


North Carolina Textile Mfrs. Ass’n, 313 
N.C. 215, 328 S.E.2d 264 (1985). 

Provided Differences, etc. — 

In accord with original. See State ex 
rel. Utilities Comm’n v. North Carolina 
Textile Mfrs. Ass’n, 313 N.C. 215, 328 
S.E.2d 264 (1985). 

The authority of the Utilities Com- 
mission, etc. — 

While decisions of the commission in- 
volving the exercise of its discretion of 
fixing rates are accorded great defer- 
ence, the commission has no power to 
authorize rates that result in unreason- 
able and unjust discrimination. State ex 
rel. Utilities Comm’n v. North Carolina 
Textile Mfrs. Ass’n, 313 N.C. 215, 328 
S.E.2d 264 (1985). 

Factors which constitute “substan- 
tial differences, etc.” — 

In determining whether rate differ- 
ences constitute unreasonable discrimi- 
nation, a number of factors should be 
considered: (1) quantity of use, (2) time 
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of use, (3) manner of service, and (4) 
costs of rendering the two services. 
Other factors to be considered include 
competitive conditions, consumption 
characteristics of the several classes and 
the value of service to each class, which 
is indicated to some extent by the cost of 
alternate fuels available. State ex rel. 
Utilities Comm’n v. North Carolina Tex- 
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tile Mfrs. Ass’n, 313 N.C. 215, 328 
S.E.2d 264 (1985). 

Applied in State ex rel. Utilities 
Comm’n vy. Carolina Util. Customers 
Ass'n, 314 N.C. 171, 333 S.E.2d 259 
(1985). 

Cited in State ex rel. Utilities 
Comm’n v. Tar Heel Indus., Inc., 77 N.C. 
App. 75, 334 S.E.2d 396 (1985). 


§ 62-141. Long and short hauls. 


(a) Except when expressly permitted by the Commission, it shall 
be unlawful for any common carrier to charge or receive any 
greater compensation in the aggregate for the transportation of like 
kind of property under substantially similar circumstances and 
conditions for a shorter than for a longer distance over the same 
line or route in the same direction, the shorter being included 
within the longer distance; but this shall not be construed as autho- 
rizing any common carrier within the terms of this Chapter to 
charge and receive as great compensation for a shorter as for a 
longer distance. 

(b) Upon application to the Commission, common carriers may in 
special cases be authorized to charge less for longer than for shorter 
distances for the transportation [of] property; and the Commission 
may from time to time prescribe the extent to which such desig- 
nated common carrier may be relieved from the operation of this 
section. 

(c) The provisions of this section shall not be applicable to bus 
companies or to their rates, charges or tariffs. (1899, c. 164, s. 14; 
Rev., s. 1107; Ex. Sess. 1913, c. 20, s. 9; 1915, c. 17, s. 1; C.S., s. 
ie 1933, c. 134, s. 8; 1941, c. 97; 1963, c. 1165, s. 1; 1985, c. 676, 
s. 15(4).) 


Editor’s Note. — Session Laws 1985, 
c. 676, s. 1 provides that the act shall be 
known as the “Bus Regulatory Reform 
Act of 1985.” 

The word “of’ has been retained in 
brackets in subsection (b), notwithstand- 
ing the 1985 amendment, which deleted 
“of passengers or” following “transporta- 
tion” in subsection (b). 


Effect of Amendments. — The 1985 
amendment, effective July 10, 1985, but 
not applicable to pending litigation or to 
pending proceedings before the North 
Carolina Utilities Commission, deleted 
“of passengers or” following “transporta- 
tion” in subsections (a) and (b) and 
added subsection (c). 


§ 62-146. Rates and service of motor common car- 
riers of property. 


(a) It shall be the duty of every common carrier of property by 
motor vehicle to provide safe and adequate service, equipment, and 
facilities for transportation in intrastate commerce and to estab- 
lish, observe and enforce just and reasonable regulations and prac- 
tices relating thereto, and, in the case of property carriers, relating 
to the manner and method of presenting, marking, packing and 
delivering property for transportation in intrastate commerce. 

(c) Repealed by Session Laws 1985, c. 676, s. 15, effective July 10, 
1985. 
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(d) In case of joint rates between common carriers of property, it 
shall be the duty of the carriers parties thereto to establish just and 
reasonable regulations and practices in connection therewith, and 
just, reasonable, and equitable divisions thereof as between the 
carriers participating therein, which shall not unduly prefer or 
prejudice any of such participating carriers. Upon investigation and 
for good cause, the Commission may, in its discretion, prohibit the 
establishment of joint rates or service. 

(e) Any person may make complaint in writing to the Commis- 
sion that any rate, classification, rule, regulations, or practice in 
effect or proposed to be put into effect, is or will be in violation of 
this Article. Whenever, after hearing, upon complaint or in an in- 
vestigation or its own initiative, the Commission shall be of the 
opinion that any individual or joint rate demanded, charged, or 
collected by any common carrier or carriers by motor vehicle, or by 
any such common carrier or carriers in conjunction with any other 
common carrier or carriers, for transportation of property in intra- 
state commerce, or any classification, rule, regulation, or practice 
whatsoever of such carrier or carriers affecting such rate or the 
value of the service thereunder, is or will be unjust or unreasonable 
or unjustly discriminatory or unduly preferential or unduly prejudi- 
cial, it shall determine and prescribe the lawful rate or the mini- 
mum or maximum, or the minimum and maximum rate thereafter 
to be observed, or the lawful classification, rule, regulation, or prac- 
tice thereafter to be made effective. 

(g) In any proceeding to determine the justness or reasonable- 
ness of any rate of any common carrier of property by motor vehicle, 
there shall not be taken into consideration or allowed as evidence 
any elements of value of the property of such carrier, good will, 
earning power, or the certificate under which such carrier is operat- 
ing, and such rates shall be fixed and approved, subject to the provi- 
sions of subsection (h) hereof, on the basis of the operating ratios of 
such carriers, being the ratio of their operating expenses to their 
operating revenues, at a ratio to be determined by the Commission; 
and in applying for and receiving a certificate under this Chapter 
any such carrier shall be deemed to have agreed to the provisions of 
this paragraph, on its own behalf and on behalf of every transferee 
of such certificate or of any part thereof. 

(1947, c. 1008, s. 23; 1949, c. 1132, s. 22; 1963, c. 1165, s. 1; 1985, 
c. 676, s. 15(5).) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — Session Laws 1985, 
c. 676, s. 1 provides that the act shall be 
known as the “Bus Regulatory Reform 
Act of 1985.” 

Effect of Amendments. —The 1985 
amendment, effective July 10, 1985, but 
not applicable to pending litigation or to 
pending proceedings before the North 
Carolina Utilities Commission, added 
“of property” at the end of the catchline, 
inserted “of property” following “every 
common carrier” in subsection (a), in- 
serted “of property” following “common 
carriers” near the beginning of the first 


sentence of subsection (d), deleted “and 
in the case of passenger carriers, the 
Commission shall, whenever deemed by 
it to be necessary or desirable in the 
public interest, after hearing, upon com- 
plaint or upon its own initiative without 
a complaint, establish through routes, 
and joint rates, regulations, or practices, 
applicable to the transportation of pas- 
sengers by common carriers by motor 
vehicle, or the maximum or minimum, 
or maximum and minimum to be 
charged, and the terms and conditions 
under which such through routes shall 
be operated” at the end of subsection (e), 
inserted “of property” following “any 
common carrier” near the beginning of 
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subsection (g), and deleted subsection 
(c), relating to certain duties of common 
carriers of passengers by motor vehicle. 


§ 62-146.1. Rates and service of bus companies. 


(a) It shall be the duty of every bus company to provide safe and 
adequate service, equipment and facilities for transportation of pas- 
sengers in intrastate commerce and to establish, observe and en- 
force just and reasonable regulations and practices. 

(b) The Commission by its rules and regulations may require the 
interlining of passengers by bus companies operating in intrastate 
commerce in this State where the point of destination of the passen- 
ger is not served by the originating carrier. In these cases it shall be 
the duty of every bus company to establish reasonable through 
rates with other bus companies; to establish, observe and enforce 
just and reasonable individual and joint rates, fares and charges 
and just and reasonable regulations and practices relating to the 
charges and to the issuance, form and substance of tickets and the 
carrying of personal and excess baggage. 

(c) In case of joint rates between bus companies, it shall be the 
duty of the bus companies to establish just and reasonable regula- 
tions and practices in connection with the joint rates and just, rea- 
sonable and equitable divisions between the participating compa- 
nies, which shall not unduly prefer or prejudice any of the partici- 
pating companies. 

(d) A bus company providing fixed route service may file with 
the Commission a petition for new or revised rates, fares or charges. 
Unless the Commission orders otherwise, no bus company shall 
make any changes in its rates, fares and charges, which have been 
established under this Chapter, except after 30 days’ notice to the 
Commission. The notice shall plainly state the changes proposed to 
be made in the rates then in force, and the time when the changed 
rates will go into effect. The bus company shall also give notice, 
which may include notice by publication, of the proposed changes to 
other interested persons that the Commission may direct. All pro- 
posed changes shall be shown by filing new schedules, or shall be 
plainly indicated upon schedules filed with the Commission and in 
force at the time and kept open to public inspection by the bus 
company. The Commission, for good cause shown in writing, may 
allow changes in rates without requiring the 30 days’ notice, under 
any conditions as it prescribes. All changes shall be immediately 
indicated by the bus company on its schedules. 

(e) Whenever there is filed with the Commission by any bus com- 
pany any schedule stating a new or revised rate, fare or charge, the 
Commission may, either upon complaint or upon its own initiative, 
after reasonable notice, hold a hearing to determine if the proposed 
new or revised rates, fares or charges are just and reasonable. Pend- 
ing the hearing and a decision, the Commission, upon filing with 
the proposed schedule and delivering to the affected bus company a 
statement in writing of its reasons, may, at any time before they 
become effective, suspend the operation of the rate or rates, for a 
period not to exceed 120 days from the filing of the petition. If the 
proceeding has not been concluded and a final order made within 
the period of suspension, the proposed change of rate shall go into 
effect at the end of the 120-day period. 
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(f) In any proceeding to determine the justness or reasonableness 
of any rates, fares or charges of a bus company, the Commission 
shall authorize revenue levels that are adequate under honest, eco- 
nomical, and efficient management to cover total operating ex- 
penses, including the operation of leased equipment and deprecia- 
tion, plus a reasonable profit. The standards and procedures 
adopted by the Commission under this subsection shall allow the 
bus company to achieve revenue levels that will provide a flow-of 
net income, plus depreciation, adequate to support prudent capital 
outlays, assure the repayment of a reasonable level of debt, permit 
the raising of needed equity capital, attract and retain capital and 
amounts adequate to provide a sound passenger bus transportation 
system in this State, and take into account reasonable estimated or 
foreseeable future costs. 

(g) Notwithstanding any provision of this section, the Commis- 
sion may not investigate, suspend, review or revoke the operation 
of proposed new or revised rates, fares or charges if the proposed 
new or revised rates, fares or charges do not exceed the standard 
rates, fares or charges then in effect by the petitioning bus company 
for comparable interstate transportation of passengers. 

(h) Any person may make complaint in writing to the Commis- 
sion that any rate, fare, charge, classification, rule, regulation, or 
practice in effect, or proposed to be put in effect, is or will be in 
violation of this Chapter. Whenever, after holding a hearing, upon 
complaint, in an investigation, or upon its own initiative, the Com- 
mission finds that any individual or joint rate demanded, charged, 
or collected by any bus company for transportation of passengers in 
intrastate commerce, or any classification, rule, regulation or prac- 
tice of the bus company affecting the rate or the value of the service 
provided, is or will be unjust or unreasonable or unjustly discrimi- 
natory or unduly preferential or unduly prejudicial or constitute an 
unfair or destructive competitive practice, or otherwise contravenes 
the policies declared in this Chapter, or is in contravention of any 
provision of this Chapter, the Commission shall determine and pre- 
scribe the lawful rate, or the lawful classification, rule, regulation 
or practice to be put into effect. 

(i) For purposes of this Chapter, rates, fares and charges estab- 
lished pursuant to this section shall be deemed fair, just and rea- 
sonable. 

(j) Notwithstanding any other provision of this Chapter, the 
rates, fares and charges established for charter service by a bus 
company authorized and engaged in charter operations in this State 
shall be exempt from regulation by the Commission. A bus com- 
pany authorized and engaged in charter operations shall file with 
the Commission a current statement of its rates, fares and charges 
as required by the Commission. (1985, c. 676, s. 15(6).) 


Editor’s Note. — Session Laws 1985, this section effective upon ratification 
c. 676, s. 1 provides that the act shall be but not applicable to pending litigation 
known as the “Bus Regulatory Reform or to pending proceedings before the 
Act of 1985.” North Carolina Utilities Commission. 

Session Laws 1985, c.676,s.26 makes The act was ratified July 10, 1985. 
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§ 62-153. Contracts of public utilities with certain 
companies and for services. 


Legal Periodicals. — For survey of 
1981 administrative law, see 60 N.C.L. 
Rev. 1165 (1982). 


ARTICLE 9. 


Acquisition and Condemnation of Property. 


§ 62-190. Right of eminent domain conferred upon 
pipeline companies; other rights. 


(a) Any pipeline company transporting or conveying natural gas, 
gasoline, crude oil, coal in suspension, or other fluid substances by 
pipeline for the public for compensation, and incorporated under 
the laws of the State, or foreign corporations domesticated under 
the laws of North Carolina, may exercise the right of eminent do- 
main under the provisions of the Chapter, Eminent Domain, and 
for the purpose of constructing and maintaining its pipelines and 
other works shall have all the rights and powers given railroads 
and other corporations by this Chapter and acts amendatory 
thereof. Nothing herein shall prohibit any such pipeline company 
granted the right of eminent domain under the laws of this State 
from extending its pipelines from within this State into another 
state for the purpose of transporting natural gas or coal in suspen- 
sion into this State, nor to prohibit any such pipeline company from 
conveying or transporting natural gas, gasoline, crude oil, coal in 
suspension, or other fluid substances from within this State into 
another state. All such pipeline companies shall be deemed public 
utilities and shall be subject to regulation under the provisions of 
this Chapter. 

(b) Liquid pipeline right-of-way must be selected to avoid, as far 
as practicable, areas containing private dwellings, industrial build- 
ings, and places of assembly. 

No liquid pipeline may be located within 50 feet of any private 
dwelling, or any industrial building or place of public assembly in 
which persons work, congregate, or assemble, unless it is provided 
with at least 12 inches of cover in addition to that prescribed in 
Part 195, Title 49, Code of Federal Regulations. 

Any liquid pipeline installed underground must have at least 12 
inches of clearance between the outside of the pipe and the extrem- 
ity of any other underground structure, except that for drainage tile 
the minimum clearance may be less than 12 inches but not less 
than two inches. However, where 12 inches of clearance is impracti- 
cable, the clearance may be reduced if adequate provisions are 
made for corrosion control. (1937, c. 280; 1951, c. 1002, s. 3; 1957, c. 
1045;s8) 2; °1963% c?°1165; »8/415,.1985= c) 696..sx 1) 


Effect of Amendments. — The 1985 ignated the first paragraph as subsec- 
amendment, effective July 11, 1985, des- tion (a) and added subsection (b). 
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ARTICLE 11. 


Railroads. 


§ 62-235. Commission to inspect railroads as to 
equipment and facilities, and to require 
repair. 


CASE NOTES 


Inspection of Equipment and Fa- open, see State ex rel. Utilities Comm’n 
cilities. — As to the jurisdiction of the v. Seaboard C.L.R.R., 62 N.C. App. 631, 
Utilities Commission to require rail car- 303 S.E.2d 549, cert. denied and appeal 
rier to open drainage ditches along its dismissed, 309 N.C. 324, 307 S.E.2d 168 
tracks and to keep its drainage ditches (1983). 


§ 62-238.1. Ordinances regulating train speeds in 
municipalities filed with the Commis- 
sion. 


(a) When an ordinance limiting the speed of trains within the 
corporate limits of a municipality is enacted, pursuant to G.S. 
160A-195, the city enacting the ordinance shall file with the Com- 
mission a certified copy of the ordinance plus one additional certi- 
fied copy for each railroad corporation operating on the tracks 
through the affected city. 

(b) The Commission shall mail a certified copy of each ordinance 
filed pursuant to subsection (a) of this section, by registered or 
certified mail with a return receipt requested, to the agent regis- 
tered pursuant to G.S. 55-13 of each railroad corporation operating 
on the tracks through the affected city. Thereafter, the Commission 
shall notify the city of the date of receipt of the certified copy of the 
Braye by the registered agent of each railroad corporation af- 
ected. 

(c) No ordinance limiting train speed within the corporate limits 
of the city shall become effective until 20 days after the certified 
copies of the ordinance have been received by all of the registered 
agents of the railroads pursuant to subsection (b) of this section. 
(1985, c. 662, s. 1.) 


Editor’s Note. — Session Laws 1985, 
c. 662, s. 4 makes this section effective 
Octs1;11985: 


§ 62-239. To fix rate of speed through municipali- 
ties; procedure. 


(a) If a railroad company is of the opinion that an ordinance of a 
municipality through which a line of its railroad passes regulating 
the speed at which trains may run while passing through said mu- 
nicipality is unreasonable or oppressive, such railroad company 
may file its petition before the Commission, within 20 days of re- 
ceipt of the certified copy of the ordinance limiting the speed of the 
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trains within a city as required by G.S. 62-238.1(b), setting forth all 
the facts, and asking relief against such ordinance, and that the 
Commission prescribe the rate of speed at which trains may run 
through said municipality. Upon the filing of the petition a copy 
thereof shall be mailed, by registered or certified mail, to the mayor 
or chief officer of the town or municipality, together with a notice 
from the Commission, setting forth that on a day named in the 
notice the petition of the railroad company will be heard, and that 
the municipality named in the petition will be heard at that time in 
opposition to the prayer of the petition. And upon the return day of 
the notice the Commission shall hear the petition, but any hearing 
granted by the Commission shall be had at the municipality where 
the conditions complained of are alleged to exist, or some member of 
the said Commision shall take evidence, both for the petition and 
against it, at such municipality, and report to the full Commission 
before any decision is made by the Commission. 

(1903, c. 552; Rev., ss. 1101, 1102, 1103; C.S., s. 1058; 1933, c. 
134, s. 8; 1941, c. 97; 1957, c. 1152, s. 5; 1963, c. 1165, s. 1; 1985, c. 
662, s. 2.) 


Only Part of Section Set Out.— As added the language beginning “within 
the rest of the section was not affected 20 days” and ending “by G.S. 62- 


by the amendment, it is not set out. 238.1(b)” in the first sentence of subsec- 
Effect of Amendments. — The 1985 tion (a). 
amendment, effective Oct. 1, 1985, 


ARTICLE 12. 


Motor Carriers. 


§ 62-259. Additional declaration of policy for mo- 
tor carriers. 


In addition to the declaration of policy set forth in G.S. 62-2 of 
Article 1 of Chapter 62, it is declared the policy of the State of 
North Carolina to preserve and continue all motor carrier transpor- 
tation services now afforded this State; and to provide fair and 
impartial regulations of motor carriers in the use of the public 
highways in such a manner as to promote, in the interest of the 
public, the inherent advantages of highway transportation; to pro- 
mote and preserve adequate economical and efficient service to all 
the communities of the State by motor carriers; to encourage and 
promote harmony among all carriers and to prevent discrimination, 
undue preferences or advantages, or unfair or destructive competi- 
tive practices between all carriers; to foster a coordinated statewide 
motor carrier service; and to conform with the national transporta- 
tion policy and the federal motor carriers acts insofar as the same 
may be practical and adequate for application to intrastate com- 
merce. The provisions of this section and these policies are applica- 
ble to bus companies and their rates and services only to the extent 
with which they are consistent with the provisions of G.S. 62-259.1 
and of the Bus Regulatory Reform Act of 1985. (1947, c. 1008, s. 1; 
1949, c.. 1132, s. 2; 1963, c. 1165, \s. 1; 1985, c. 676, s. 16.) 
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Editor’s Note. — 

Session Laws 1985, c. 676, s. 1 pro- 
vides that the act shall be known as the 
“Bus Regulatory Reform Act of 1985.” 

Effect of Amendments. — The 1985 


PUBLIC UTILITIES 


§62-260 


amendment, effective July 10, 1985, but 
not applicable to pending litigation or to 
pending proceedings before the North 
Carolina Utilities Commission, added 
the last sentence. 


CASE NOTES 


Cited in State ex rel. Utilities 
Comm’n v. Tar Heel Indus., Inc., 77 N.C. 
App. 75, 334 S.E.2d 396 (1985). 


§ 62-259.1. Specific declaration of policy for bus 
companies. 


The transportation of passengers, their baggage and express, by 
bus companies has become increasingly subject to competition from 
other forms of transportation which are unregulated or only par- 
tially regulated as to rates and services. It is in the public interest 
and it is the policy of this State that bus companies be partially 
deregulated so that they may rely upon competitive market forces 
to determine the best quality, variety and price of bus services, 
thereby promoting the public health, safety and welfare by 
strengthening and increasing the viability of this necessary form of 
transportation. (1985, c. 676, s. 17.) 


Editor’s Note. — Session Laws 1985, 
c. 676, s. 1 provides that the act shall be 
known as the “Bus Regulatory Reform 
Act of 1985.” 


but provides that it shall not apply to 
pending litigation or to pending proceed- 
ings before the North Carolina Utilities 
Commission. The act was ratified July 


Session Laws 1985, c. 676, s. 26 makes 


; ; 10, 1985. 
this section effective upon ratification 


§ 62-260. Exemptions from regulations. 


(a) Nothing in this Chapter shall be construed to include persons 
and vehicles engaged in one or more of the following services by 
motor vehicle if not engaged at the time in the transportation of 
other passengers or other property by motor vehicle for compensa- 
tion: 

(1) Transportation of passengers or property for or under the 
control of the State of North Carolina, or any political sub- 
division thereof, or any board, department or commission 
of the State, or any institution owned and supported by the 
State; 

(2) Transportation of passengers by taxicabs when not carry- 
ing more than fifteen passengers or transportation by 
other motor vehicles performing bona fide taxicab service 
and not carrying more than fifteen passengers in a single 
vehicle at the same time when such taxicab or other vehi- 
cle performing bona fide taxicab service is not operated on 
a regular route or between termini; provided, no taxicab 
while operating over the regular route of a common carrier 
outside of a municipality and a residential and commercial 
zone adjacent thereto, as such zone may be determined by 
the Commission as provided in (8) of this subsection, shall 
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solicit passengers along such route, but nothing herein 
shall be construed to prohibit a taxicab operator from pick- 
ing up passengers along such route upon call, sign or sig- 
nal from prospective passengers; 

(3) Transportation by motor vehicles owned or operated by or 
on behalf of hotels while used exclusively for the transpor- 
tation of hotel patronage between hotels and local railroad 
or other common carrier stations; 

(4) Transportation of passengers to and from airports and pas- 
senger airline terminals when such transportation is inci- 
dental to transportation by aircraft; 

(5) Transportation of passengers by trolley buses operated by 
electric power derived from a fixed overhead wire, furnish- 
ing local passenger transportation similar to street railway 
service; 

(6) Transportation by motor vehicles used exclusively for the 
transportation of passengers to or from religious services 
or transportation of pupils and employees to and from pri- 
vate or parochial schools or transportation to and from 
functions for students and employees of private or paro- 
chial schools; 

(7) Transportation of any bona fide employees to and from 
their place(s) of regular employment; 

(8) Transportation of passengers when the movement is within 
a municipality exclusively, or within contiguous munici- 
palities and within a residential and commercial zone adja- 
cent to and a part of such municipality or contiguous mu- 
nicipalities; provided, the Commission shall have power in 
its discretion, in any particular case, to fix the limits of any 
such zone; 

(9) Transportation in bulk of sand, gravel, dirt, debris, and 
other aggregates, or ready-mixed paving materials for use 
in street or highway construction or repair; 

(10) Transportation of newspapers; 

(11) Transportation of insecticides, fungicides and the ingredi- 
ents thereof; transportation of farm, dairy or orchard prod- 
ucts from farm, dairy or orchard. to warehouse, creamery, 
or other original storage or market; 

(12) Transportation for and under the controi of cooperative 
associations organized and operating under the Federal 
Agricultural Marketing Act, U.S.C.A. Title 12, § 1141G), 
or under the State Cooperative Marketing Act, Chapter 54, 
Subchapter V, General Statutes of North Carolina, as 
amended, or for any federation of such cooperative associa- 
tions; provided, such federation possesses no greater 
powers or purposes than such cooperative associations; 

(13) Transportation of livestock, or fish, including shellfish 
and shrimp, but not including manufactured products 
thereof; 

(14) Transportation of raw products of the forest, including 
firewood, logs, crossties, stave bolts, pulpwood, and rough 
Aue but not including manufactured products there- 
rom; 

(15) Pickup, delivery, and transfer service for railroads, ex- 
press companies, water carriers and motor carriers in con- 
nection with their respective line-haul services within the 
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commercial zone of any municipality, as defined by the 
Commission between their terminals and places of collec- 
tion or delivery of freight; 

(16) Transportation by a bona fide private carrier, as defined 
in G.S. 62-3(22); 

(17) Transportation of any commodity anywhere of a character 
not hauled in the ordinary course of business by a common 
carrier by motor vehicle; 

(18) Charter parties, as defined by this subdivision when such 
charter party is sponsored or organized by, and used by, 
any organized senior citizen group whose members are 
sixty (60) years of age or older. Such charter party shall be 
subject to subsections (f) and (g) of this section. “Charter 
party”, for the purpose of this subdivision, means a group 
of persons who, pursuant to a common purpose and under a 
single contract, and at a fixed charge for the vehicle, have 
acquired the exclusive use of a passenger-carrying motor 
vehicle to travel together as a group from a point of origin 
to a specified destination or for a particular itinerary, ei- 
ther agreed upon in advance or modified by the chartering 
group after having left the place of origin. 

(d) The venue for any action commenced to enforce compliance 
with the terms of this Article against any person purporting to 
operate under any of the exemptions provided in this section shall 
be in one of the counties of the superior court district or set of 
districts as defined in G.S. 7A-41.1 wherein the violation is alleged 
to have taken place and such person shall be entitled to trial by 
jury. 

(f) Notwithstanding the exemption for transportation of passen- 
gers and property provided under subsections (a) through (e) of this 
section, all motor carriers transporting passengers for compensa- 
tion under said exemptions or under any special exemptions 
granted by the Utilities Commission under G.S. 62-261 shall be 
subject to the same requirements for security for protection of the 
public as are established for regulated motor common carriers by 
the rules of the Utilities Commission pursuant to G.S. 62-268, and 
all such motor carriers transporting for hire under said exemption 
provisions shall further be subject to the same requirements for 
safety of operation of said motor vehicles as are required of regu- 
lated motor common carriers under the provisions of Chapter 20 
and the regulations of the Division adopted pursuant thereto. The 
Division is authorized to promulgate rules and regulations for the 
enforcement of said requirements in the case of all such exempt 
operations, and the officers and agents of the Division shall have 
full authority to inspect said exempt vehicles and to apply all en- 
forcement regulations and penalties for violation of said security 
regulations and safety regulations as in the case of regulated motor 
carriers. 

(g) The owners of all motor vehicles used in any transportation 
for compensation which is declared to be exempt under this section 
shall register such operation with the Division of Motor Vehicles 
and shall secure from the Division of Motor Vehicles a certificate of 
exemption. (1947, c. 1008, s. 4; 1949, c. 1132, s. 5; 1951, c. 987, s. 1; 
1953, c. 1140, s. 2; 1955, c. 1194, ss. 1, 2; 1959, c. 102, c. 639, s. 15; 
1963, c. 1165, c. 1; 1967, cc. 1135, 1203; 1969, c. 681; 1971, cc. 856, 
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1192; 1973, c. 175; 1977, c. 217; 1979, c. 204, s. 1; 1985, c. 454, ss. 


9-11; 1987 (Reg. Sess., 1988), c. 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendments, it is not set out. 

Effect of Amendments. — The 1985 
amendment, effective June 24, 1985, 
substituted “fifteen” for “nine” in two 
places near the beginning of subdivision 
(a)(2), substituted “Chapter 20” for “this 
Chapter” in the first sentence of subsec- 
tion (f), substituted “Division” for “Com- 


1037, s. 94.) 


mission” in the first and second sen- 
tences of subsection (f), and substituted 
“Division of Motor Vehicles” for “Utili- 
ties Commission” in subsection (g). 
The 1987 (Reg. Sess., 1988) amend- 
ment, effective January 1, 1989, substi- 
tuted “superior court district or set of 
districts as defined in G.S. 7A-41.1” for 
‘judicial district” in subsection (d). 


CASE NOTES 


Cited in State ex rel. Utilities 
Comm’n v. Tar Heel Indus., Inc., 77 N.C. 
App. 75, 334 S.E.2d 396 (1985). 


OPINIONS OF ATTORNEY GENERAL 


Subdivision (a) (1) of this section 
specifically exempts political subdi- 
visions from regulation by the Utilities 
Commission. See opinion of Attorney 
General to Mr. David D. King, Director 
of Division of Public Transportation, 
North Carolina Department of Trans- 
portation, 55 N.C.A.G. 76 (1986). 

The Pasquotank-Perquimans- 
Camden-Chowan District Health De- 
partment has the authority to operate 


public transit on a fare paying basis, 
without establishment of a Transporta- 
tion Authority. Subsection (a)(1) of this 
section specifically exempts political 
subdivisions of this State from regula- 
tion by the North Carolina Utilities 
Commission. See opinion of Attorney 
General to Mr. David D. King, Director 
of Division of Public Transportation, 
North Carolina Department of Trans- 
portation, 55 N.C.A.G. 76 (1986). 


§ 62-261. Additional powers and duties of Commis- 
sion applicable to motor vehicles. 
The Commission is hereby vested with the following powers and 


duties: 


(1) To supervise and regulate bus companies and to that end, 


the 


ommission may establish reasonable requirements 


with respect to continuous and adequate service, transpor- 
tation of baggage, newspapers, mail and light peti uni- 


form system of accounts, records and reports an 


tion of records. 


preserva- 


(2) To supervise the operation and safety of passenger bus sta- 
tions in any manner necessary to promote harmony among 
the carriers using such stations and efficiency of service to 


the traveling public. 


(3) Repealed by Session Laws 1985, c. 454, s. 12, effective June 


24, 1985. 


(7) Faaercr by Session Laws 1985, c. 454, s. 12, effective June 
(10) Repealed by Session Laws 1985, c. 454, s. 12, effective 


June 24, 1985. 


(1947, c. 1008, s. 5; 1949, c. 1132, s. 6; 1953, c. 1140, s. 5; 1957, c. 


65, s. 11; c. 1152, s. 7; 1961, c. 472, s. 9; 1963, c. 1165, s. 1; 1969, c. 
123, 8. 2;.c. 763; 1973, c. 507, s.'5; 1985, c. 454, s..12;.c.676,s:.18,) 
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Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendments, it is not set out. 

Editor’s Note. — Session Laws 1985, 
c. 676, s. 1 provides that the act shall be 
known as the “Bus Regulatory Reform 
Act of 1985.” 

Effect of Amendments. — Session 
Laws 1985, c. 454, s. 12, effective June 
24, 1985, deleted subsection (3), relating 
to qualifications and maximum hours of 
service of drivers and their helpers and 
rules regulating safety of operations and 
equipment, subsection (7), relating to in- 
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to explosives or highly inflammable or 
combustible substances. 

Session Laws 1985, c. 676, s. 18, effec- 
tive July 10, 1985, but not applicable to 
pending litigation or to pending proceed- 
ings before the North Carolina Utilities 
Commission, in subdivision (1) substi- 
tuted “bus companies” for “common car- 
riers of passengers by motor vehicle” 
and substituted “uniform system of ac- 
counts” for “uniform systems of ac- 
counts,” and in subdivision (2) inserted 
“and safety” following “to supervise the 
operation.” 


spections, and subsection (10), relating 


§ 62-262. Applications and hearings other than for 
bus companies. 


(a) Except as otherwise provided in G.S. 62-260[,] G.S. 62-262.1 
and 62-265, no person shall engage in the transportation of passen- 
gers or property in intrastate commerce unless such person shall 
have applied to and obtained from the Commission a certificate or 
permit authorizing such operations, and it shall be unlawful for any 
person knowingly or wilfully to operate in intrastate commerce in 
any manner contrary to the provisions of this Article, or of the rules 
and regulations of the Commission. No certificate or permit shall be 
amended so as to enlarge or in any manner extend the scope of 
operations of a motor carrier without complying with the provisions 
of this section. 

(b) Upon the filing of an application for a certificate or a permit, 
the Commission shall, within a reasonable time, fix a time and 
place for hearing such application. For applications by contract car- 
riers of passengers, the Commission shall cause notice of the time 
and place of hearing to be given by mail to the applicant, to other 
motor carriers holding certificates or permits to operate in the terri- 
tory proposed to be served by the application, and to other motor 
carriers who have pending applications to so operate. The Commis- 
sion shall from time to time prepare a truck calendar containing 
notice of such hearings, a copy of which shall be mailed to the 
applicant and to any other persons desiring it, upon payment of 
charges to be fixed by the Commission. The notice or calendar here- 
in required shall be mailed at least 20 days prior to the date fixed 
for the hearing, but the failure of any person, other than applicant, 
to receive such notice or calendar shall not, for that reason, invali- 
date the action of the Commission in granting or denying the appli- 
cation. 

(f) to (h) Repealed by Session Laws 1985, c. 676, s. 19, effective 
July 10, 1985. 

(j) After the issuance of a permit for the transportation of passen- 
gers, as provided in this section, such permit may thereafter be 
amended, changed or modified, by requiring the holder to furnish 
more or less transportation service, or by changing the routes over 
which service has been authorized, or by imposing other reasonable 
terms, conditions, restrictions, and limitations as public conve- 
nience and necessity or reasonable regulation of traffic upon the 
highways may require; provided, that the procedure in all such 
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cases as to notice and hearing shall be the same as provided in this 
section for the issuance of a permit. 

(1) The provisions of this section shall not be applicable to appli- 
cations for certificates of authority by bus companies or related 
hearings. (1947, c. 1008, s. 11; 1949, c. 1132, s. 10; 1953, c. 825, s. 3; 
1957, c. 1152, ss. 8, 9; 1959, c. 639, s. 11; 1963, c. 1165, s. 1; 1965, c. 
214; 1981, c. 193, s. 4; 1985, c. 676, s. 19.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — Session Laws 1985, 
c. 676, s. 1 provides that the act shall be 
known as the “Bus Regulatory Reform 
Act of 1985.” 

It appears that a comma was intended 
in the first sentence of subsection (a) fol- 
lowing the reference to “G.S. 62-260.” 

Effect of Amendments. — 

The 1985 amendment, effective July 
10, 1985, but not applicable to pending 
litigation or to pending proceedings be- 


fore the North Carolina Utilities Com- 
mission, added “other than for bus com- 
panies” at the end of the catchline, in- 
serted the reference in subsection (a) to 
G.S. 62-262.1, substituted “applications 
by contract carriers of passengers” for 
“bus applications” near the beginning of 
the second sentence of subsection (b), de- 
leted subsections (f), (g) and (h) relating 
to certificates for the transportation of 
passengers and authority of carriers 
thereunder, deleted “certificate or” pre- 
ceding “permit” in three places in sub- 
section (j) and added subsection (J). 


CASE NOTES 


I. IN GENERAL. Comm’n v. Tar Heel Indus., Inc., 77 N.C. 

App. 75, 334 S.E.2d 396 (1985). 
Applied in State ex rel. Utilities 

Comm’n v. Pony Express Courier Corp., 


58 N.C. App. 218, 292 S.E.2d 769 (1982). 


“Certificate” authorizes  perfor- 
mance as common carrier, while 
“permit” authorizes performance as 
contract carrier. State ex rel. Utilities 


§ 62-262.1. Certificates of authority for passenger 
operations by bus companies. 


(a) Except as provided in G.S. 62-260, 62-262 and 62-265, no 
person shall engage in the transportation of passengers in intra- 
state commerce by motor vehicle without having applied for and 
obtained a certificate authorizing those operations from the Com- 
mission. It shall be unlawful for any person to knowingly or will- 
fully operate in intrastate commerce in a manner contrary to the 
provisions of this Article or to the rules and regulations of the 
Commission. No certificate shall be amended to enlarge, or in any 
manner extend, the scope of operations of a bus company without 
complying with the provisions of this section. 

(b) Any bus company desiring a certificate of authority to operate 
in intrastate commerce in this State over fixed routes, or to enlarge 
or in any manner extend the scope of its fixed route operations 
previously granted by the Commission, may do so by filing a veri- 
fied application with the Commission and by paying the filing fee 
established by G.S. 62-300. 

(c) The Commission shall issue a certificate of authority to an 
applicant for the transportation of passengers over a fixed route or 
to enlarge or extend authority previously granted, if the Commis- 
sion finds that the applicant is fit, willing and able to provide the 
transportation to be authorized by the certificate and to comply 
with the provisions of this Chapter, unless the Commission finds, 
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on the basis of evidence presented by any person objecting to the 
issuance of the certificate, that the transportation to be authorized 
is not consistent with the public interest. 

(d) In making any findings relating to public interest under sub- 
section (c) of this section, the Commission shall consider, to the 
extent applicable, (i) the transportation policy of this State as it 
relates to bus companies under G.S. 62-259.1 and this Chapter; (ii) 
the value of competition to the traveling and shipping public; (iii) 
the effect of issuance of the certificate on bus company service to 
small communities; and (iv) whether issuance of the certificate 
would impair the ability of any other fixed route carrier of passen- 
gers to provide a substantial portion of its fixed route passenger 
service, except that diversion of revenue or traffic from a fixed route 
carrier of passengers, alone, shall not be sufficient to support a 
finding that issuance of the certificate would impair the ability of 
the carrier to provide a substantial portion of its fixed route passen- 
ger service. 

(e) Within 10 days after the filing of an application, the applicant 
shall provide notice to be given as required by Commission rule. If 
no protest, raising material issues of fact to the granting of the 
application, is filed with the Commission within 30 days after the 
notice is given, the Commission may, upon review of the record and 
without a hearing, issue its certificate of authority granting the 
requested operating authority, if it is satisfied that the applicant 
meets the requirements set forth in subsection (c) of this section. 

(f) If protests are filed raising material issues of fact to the grant- 
ing of the application, the Commission shall set the application for 
hearing, as soon as possible, and cause notice to be given as pro- 
vided by its rules. At the hearing, the only issues for consideration 
are those set forth in subsections (c) and (d) of this section. The 
Commission shall issue its final order not later than 180 days after 
the application is filed. 

(g) Any bus company authorized to transport passengers in in- 
trastate commerce over fixed routes in this State and which in fact 
provides that service may, without filing a new application or pay- 
ing further fees: (i) transport newspapers, express parcels or United 
States mail over the fixed routes on which it provides passenger 
transportation; (ii) provide charter operations to all points in the 
State; and (iii) transport charter passengers in the same motor ve- 
hicles with fixed route passengers. 

(h) Any bus company seeking a certificate to engage solely in 
charter operations within the State, or to enlarge or in any manner 
extend the scope of its charter operations previously granted by the 
Commission, may obtain one by (i) filing a verified application for 
the authority with the Commission; (ii) paying the applicable filing 
fee as prescribed by G.S. 62-300; and (iii) demonstrating that it is 
fit, willing and able to perform the proposed charter operations. 

(i) Within 10 days after filing of an application for charter opera- 
tions, the applicant shall provide notice as required by Commission 
rule or regulation. If no protests to the granting of the application, 
raising material issues of fact, are received by the Commission 
within 30 days after the notice is given, the Commission shall issue 
its certificate granting the requested authority unless it determines 
that the applicant is unfit, unwilling or unable to perform the pro- 
posed operations. In the event of this determination, or if protests to 
the proposed operation raising material issues of fact are received, 
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the Commission shall set the application for hearing, as soon as 
possible, and provide notice to be given as provided by its rules and 
shall issue its final order within 180 days after application is filed. 
At the hearing, the only issue for consideration shall be whether 
the applicant is fit, willing and able to perform the proposed charter 
operations and the issue of need shall not be considered. On the 
issue of its fitness, willingness and ability to perform the proposed 
charter operations, the applicant in its application and at any hear- 
ing shall present evidence from which the Commission may find 
that: (i) the applicant has sufficient assets to perform properly the 
proposed operations; (ii) the operation will be conducted only with 
properly qualified drivers; (iii) the applicant will maintain safe, 
clean and attractive buses and equipment; (iv) the applicant will 
maintain insurance for the protection of the public as provided in 
this Chapter; (v) the applicant has sufficient equipment to conduct 
the proposed operation; and (vi) the applicant will observe all appli- 
cable laws, rules and regulations of this State. 

(j) Any bus company authorized and engaged solely in charter 
operations shall not be required to transport passengers over a 
fixed route in this State as an incidence to its charter operations. 
(1985, c. 676, s. 20.) 


Editor’s Note. — Session Laws 1985, _ this section effective July 10, 1985, but 
c. 676, s. 1 provides that the act shall be provides that it shall not apply to pend- 
known as the “Bus Regulatory Reform _ ing litigation or to pending proceedings 
Act of 1985.” before the North Carolina Utilities Com- 

Session Laws 1985, c. 676,s.26 makes mission. 


§ 62-262.2. Discontinuance or reduction in service. 


(a) When a bus company proposes to discontinue service over any 
intrastate route or proposes to reduce its level of service to any 
points on a route to a level which is less than one trip per day 
(excluding Saturdays and Sundays), it_shall petition the Commis- 
sion for permission to do so. Within 10 days after the filing of a 
petition, the Commission shall require notice to be given. 

(b) Any person or the Public Staff may object, to the Commission, 
to the granting of permission to any bus company to discontinue or 
reduce transportation under this section. If neither objects to the 
granting of permission to discontinue or reduce service under this 
section, within 30 days after the notice as required by subsection (a) 
of this section, the Commission may grant the permission based on 
the record and without hearing. 

(c) If, within 30 days after the notice as required by subsection 
(a) of this section, any person or the Public Staff objects in writing 
to the Commission to granting of such permission, the Commission 
shall grant such permission unless the Commission finds as a fact, 
that the discontinuance or reduction in service is not consistent 
with the public interest or that continuing the transportation, with- 
out the proposed discontinuance or reduction, will not constitute an 
unreasonable burden on interstate commerce. In making a finding 
under this subsection, the Commission shall accord great weight to 
the extent to which the interstate and intrastate revenues from the 
transportation proposed to be reduced or discontinued are less than 
the variable costs of providing the transportation, including depre- 
ciation for revenue equipment. The Commission may also consider, 
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to the extent applicable, all other factors which are to be considered 
by the Interstate Commerce Commission in a proceeding com- 
menced under 49 U.S.C. § 10935. For the purposes of this section, 
the bus company filing a petition for permission to discontinue or 
reduce service shall have the burden of proving (i) the amount of its 
interstate and intrastate revenues received for transportation to, 
from or between, but not through, points on the involved intrastate 
route; and (ii) the system variable costs of providing the transporta- 
tion. 

(d) The Commission may make its determination with or without 
a public hearing. The Commission shall take final action upon the 
petition not later than 120 days after any written objections to the 
petition are filed. 

(e) The provisions of G.S. 62-262(h) shall not be applicable to bus 
companies. (1985, c. 676, s. 21.) 


Editor’s Note. — Session Laws 1985, 
c. 676, s. 1 provides that the act shall be 
known as the “Bus Regulatory Reform 
Act of 1985.” 

Session Laws 1985, c. 676, s. 26 makes 
this section effective July 10, 1985, but 


ing litigation or to pending proceedings 
before the North Carolina Utilities Com- 
mission. 

Section 62-262(h), referred to in sub- 
section (e) of this section, was repealed 
by Session Laws 1985, c. 676, s. 19. 


provides that it shall not apply to pend- 


§ 62-264. Dual operations. 
CASE NOTES 


Quoted in State ex rel. Utilities 
Comm’n v. Tar Heel Indus., Inc., 77 N.C. 
App. 75, 334 S.E.2d 396 (1985). 


§ 62-265. Emergency operating authority. 
CASE NOTES 


Cited in State ex rel. Utilities 
Comm’n v. Tar Heel Indus., Inc., 77 N.C. 
App. 75, 334 S.E.2d 396 (1985). 


§ 62-266: Repealed by Session Laws 1985, c. 454, s. 13, effective 
June 24, 1985. 


§ 62-268. Security for protection of public; liability 
insurance. 


No certificate, permit or broker’s license shall be issued or re- 
main in force until the applicant shall have procured and filed with 
the Division of Motor Vehicles such security bond, insurance or 
self-insurance for the protection of the public as the Commission 
shall by regulation require. The Commission shall require that 
every motor carrier for which a certificate, permit, or license is 
required by the provision of this Chapter, shall maintain liability 
insurance or satisfactory surety of at least fifty thousand dollars 
($50,000) because of bodily injury to or death of one person in any 


437 


§62-270 1988 CUMULATIVE SUPPLEMENT §62-270 
one accident and, subject to said limit for one person, one hundred 
thousand dollars ($100,000) because of bodily injury to or death of 
two or more persons in any one accident, and fifty thousand dollars 
($50,000) because of injury to or destruction of property of others in 
any one accident; and the Commission may require any greater 
amount of insurance as may be necessary for the protection of the 
public. Notwithstanding any rule or regulation to the contrary, the 
Commission shall not require that any insurance procured and filed 
be provided in any single policy of insurance or through a single 
insurer, if the insurers involved are otherwise qualified. A motor 
carrier may satisfy the requirements of the Commission by procur- 
ing insurance with coverage and limits of liability required by the 
Commission in one or more policies of insurance issued by one or 
more insurers. 

Notwithstanding any other provisions of this section or Chapter, 
bus companies shall file with the Commission proof of financial 
responsibility in the form of bonds, policies of insurance, or shall 
qualify as a self insurer, with minimum levels of financial responsi- 
bility as prescribed for motor carriers of passengers pursuant to the 
provisions of 49 U.S.C. § 10927(a)(1). Provided, further, that no bus 
company operating solely within the State of North Carolina and 
which is exempt from regulation under the provisions of G.S. 
62-260(a)(7) shall be required to file with the Commission proof of 
the financial responsibility in excess of one million five hundred 
thousand dollars ($1,500,000). (1947, c. 1008, s. 19; 1949, c. 1132, s. 
19; 1963, c. 1165, s. 1; 1973, c. 1206; 1977, c. 920; 1985, c. 454, s. 14; 
c. .6767 8) .22:91987%)'c.13 745 


Editor’s Note. — Session Laws 1985, 
c. 676, s. 1 provides that the act shall be 
known as the “Bus Regulatory Reform 
Act of 1985.” 

Effect of Amendments. — Session 
Laws 1985, c. 454, s. 14, effective June 
24, 1985, substituted “Division of Motor 
Vehicles” for “Commission” in the first 


Session Laws 1985, c. 676, s. 22, effec- 
tive July 10, 1985, but not applicable to 
pending litigation or to pending proceed- 
ings before the North Carolina Utilities 
Commission, added the last paragraph. 

The 1987 amendment, effective June 
15, 1987, added the final sentence of the 
second paragraph. 


sentence. 


§ 62-270. Orders, notices, and service of process. 


It shall be the duty of every motor carrier operating under a 
certificate or permit issued under the provisions of this Article to 
file with the Division of Motor Vehicles a designation in writing of 
the name and post-office address of a person upon whom service of 
notices or orders may be made under this Article. Such designation 
may from time to time be changed by like writing similarly filed. 
Service of notice or orders in proceedings under this Article may be 
made upon a motor carrier by personal service upon it or upon the 
person so designated by it, or by registered mail, return receipt 
requested, or by certified mail with return receipt requested, ad- 
dressed to it or to such person at the address filed. In proceedings 
before the Commission involving the lawfulness of rates, charges, 
classifications, or practices, service of notice upon the person or 
agent who has filed a tariff or schedule in behalf of such carrier 
shall be deemed to be due and sufficient service upon the carrier. 
(1947, c. 1008,.s. 29; 1949, c. 1132, s. 26;.1957, c. 1152, ss..6, 11; 
1963, c.,1165,.~s...1;, 1985), ¢..454;.sic15.) 
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Effect of Amendments. — The 1985 
amendment, effective June 24, 1985, 


PUBLIC UTILITIES 


§62-281 


substituted “Division of Motor Vehicles” 
for “Commission” in the first sentence. 


§ 62-275: Repealed by Session Laws 1985, c. 676, s. 23, effective 


July 10, 1985. 


Editor’s Note. — Session Laws 1985, 
c. 676, s. 26 makes this section effective 
July 10, 1985, but provides that it shall 


not apply to pending litigation or to 
pending proceedings before the North 
Carolina Utilities Commission. 


§ 62-277: Repealed by Session Laws 1985, c. 454, s. 16, effective 
June 24, 1985. 


§ 62-279. Injunction for unlawful operations. 


If any motor carrier, or any other person or corporation, shall 
operate a motor vehicle in violation of any provision of this Chapter 
applicable to motor carriers or motor vehicles generally, except as 
to the reasonableness of rates or charges and the discriminatory 
character thereof, or shall operate in violation of any rule, regula- 
tion, requirement or order of the Commission, or of any term or 
condition of any certificate or permit, the Commission or any holder 
of a certificate or permit duly issued by the Commission may apply 
to a superior court judge who has jurisdiction pursuant to G.S. 
7A-47.1 or 7A-48 in the district or set of districts as defined in G.S. 
7A-41.1 in which the motor carrier or other person or corporation so 
operates, for the enforcement of any provisions of this Article, or of 
any rule, regulation, requirement, order, term or condition of the 
Commission. Such court shall have jurisdiction to enforce obedience 
to this Article or to any rule, order, or decision of the Commission 
by a writ of injunction or other process, mandatory or otherwise, 
restraining such carrier, person or corporation, or its officers, 
agents, employees and representatives from further violation of 
this Article or of any rule, order, regulation, or decision of the 
Commission. (1947, c. 1008, s. 30; 1949, c. 1132, s. 30; 1953, c. 1140, 
s. 4; 1957, c. 1152, s. 16; 1961, c. 472, ss. 8, 11; 1963, c. 1165, s. 1; 
1987 (Reg. Sess., 1988), c. 1037, s. 95.) 


Effect of Amendments. — The 1987 
(Reg. Sess., 1988) amendment, effective 
January 1, 1989, substituted “a superior 
court judge who has jurisdiction pursu- 
ant to G.S. 7A-47.1 or 7A-48 in the dis- 
trict or set of districts as defined in G.S. 
7A-41.1 in which the motor carrier or 


other person or corporation so operates” 
for “the resident superior court judge of 
any judicial district where such motor 
carrier or other person or corporation so 
operates, or to any superior court judge 
holding court in such judicial district” in 
the first sentence. 


§ 62-281: Repealed by Session Laws 1985, c. 454, s. 17, effective 


June 24, 1985. 
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ARTICLE 12A. 


Human Service Transportation. 


§ 62-289.3. Definitions. 


As used in this Article: 

(2) “Human service transportation” means motor vehicle 
transportation provided on a nonprofit basis by a human 
service agency for the purpose of transporting clients or 
recipients in connection with programs sponsored by the 
agency. “Human service transportation” shall also mean 
motor vehicle transportation provided by for-profit persons 
under exclusive contract with a human service agency for 
the transportation of clients or recipients, and such pro- 
vider shall also qualify as a human service agency for the 
purpose of motor vehicle registration during the term of 
the contract. The motor vehicle may be owned, leased, bor- 
rowed, or contracted for use by or from the human service 
agency. 

(1981, c. 792, s. 1; 1987, c. 407.) 


Only Part of Section Set Out.— As amendment, effective June 18, 1987, in- 
the rest of the section was not affected serted the present second sentence of 
by the amendment, it is not set out. subdivision (2), and inserted “or from” in 

Effect of Amendments. — The 1987 _ the third sentence of subdivision (2). 


ARTICLE 14. 


Fees and Charges. 


§ 62-300. Particular fees and charges fixed; pay- 
ment. 


(a) The Commission shall receive and collect the following fees 
and charges in accordance with the classification of utilities as pro- 
vided in rules and regulations of the Commision, and no others: 

(1) Twenty-five dollars ($25.00) with each notice of appeal to 
the Court of Appeals or the Supreme Court, and with each 
notice of application for a writ of certiorari. 

(2) With each application for a new certificate or new permit 
for motor and rail carrier rights, the fee shall be two hun- 
dred fifty dollars ($250.00) when filed by Class 1 motor and 
rail carriers, one hundred dollars ($100.00) when filed by 
Class 2 motor and rail carriers, and twenty-five dollars 
($25.00) when filed by Class 3 motor and rail carriers, and 
twenty-five dollars ($25.00) as filing fee for any amend- 
ment thereto so as to extend or enlarge the scope of opera- 
tions thereunder, and twenty-five dollars ($25.00) for each 
broker who applies for a brokerage license under the provi- 
sions of this Chapter. 

(3) With each application for a general increase in rates, fares 
and charges and for each filing of a tariff which seeks gen- 
eral increases in rates, fares and charges, the fee will be 
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five hundred dollars ($500.00) for Class A utilities and 
Class 1 motor and rail carriers, two hundred fifty dollars 
($250.00) for Class B utilities and Class 2 motor and rail 
carriers, one hundred dollars ($100.00) for Class C utilities 
and twenty-five dollars ($25.00) for Class D utilities and 
Class 3 motor and rail carriers; provided that in the case of 
an application or tariff for a general increase in rates filed 
by a tariff agent for more than one carrier, the applicable 
fee shall be the highest fee prescribed for any motor carrier 
included in the application or tariff. This fee shall not ap- 
ply to applications for adjustments in particular rates, 
fares, or charges for the purpose of eliminating inequities, 
preferences or discriminations or to applications to adjust 
rates and charges based solely on the increased cost of fuel 
used in the generation or production of electric power. 

(4) One hundred dollars ($100.00) with each application for 
discontinuance of train service, or for a change in or dis- 
continuance of station facilities and with each application 
by motor carrier of passengers for the abandonment or per- 
manent or temporary discontinuance of transportation ser- 
vice previously authorized in a certificate. 

(5) With each application for a certificate of public convenience 
and necessity or for any amendment thereto so as to extend 
or enlarge the scope of operations thereunder, the fee shall 
be two hundred fifty dollars ($250.00) for Class A utilities, 
one hundred dollars ($100.00) for Class B utilities, and 
twenty-five dollars ($25.00) for Class C and D utilities and 
twenty-five dollars ($25.00) for any other person seeking a 
certificate of public convenience and necessity. 

(5a) With each application by a bus company for an original 
certificate of authority or for any amendment thereto or tc 
an existing certificate of public convenience and necessity 
so as to extend or enlarge the scope of operations thereun- 
der the fee shall be two hundred fifty dollars ($250.00). 

(6) With each application for approval of the issuance of securi- 
ties or for the approval of any sale, lease, hypothecation, 
lien, or other transfer of any property or operating rights of 
any carrier or public utility over which the Commission 
has jurisdiction, the fee shall be two hundred fifty dollars 
($250.00) for Class A utilities and Class 1 motor and rail 
carriers, one hundred dollars ($100.00) for Class B utilities 
and Class 2 motor and rail carriers, and twenty-five dollars 
($25.00) for Class C and D utilities and Class 3 motor and 
rail carriers; provided, that in the case of sales, leases and 
transfers between two or more carriers or utilities, the ap- 
plicable fee shall be the highest fee prescribed for any 
party to the transaction. 

(7) Ten dollars ($10.00) with each application, petition, or com- 
plaint not embraced in (2) through (6) of this section, 
wherein such application, petition, or complaint seeks af- 
firmative relief against a carrier or public utility over 
which the Commission has jurisdiction. This fee shall not 
apply to applications for adjustments in particular rates, 
fares or charges for the purpose of eliminating inequities, 
preferences or discriminations; nor shall this fee apply to 
applications, petitions, or complaints made by any county, 
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city or town; nor shall this fee apply to applications or 
petitions made by individuals seeking service or relief 
from a public utility. 

(8) Repealed by Session Laws 1985, c. 454, s. 18, effective June 
24, 1985. 

(9) One dollar ($1.00) for each page (81/2 x 11 inches) of tran- 
script of testimony, but not less than five dollars ($5.00) for 
any such transcript. 

(10) Twenty cents (20¢) for each page of copies of papers, or- 
ders, certificates or other records, but not less than one 
dollar ($1.00) for any such order or record, plus five dollars 
Sia for formal certification of any such paper, order or 
record. 

(11), (12) Repealed by Session Laws 1985, c. 454, s. 18, effec- 
tive June 24, 1985. 

(1953, c. 825, s. 1; 1955, c. 64; 1957, c. 1152, s. 15; 1961, c. 472, ss. 
2-4; 1963, c. 1165, s. 1; 1967, c. 1039; c. 1190, s. 7; 1969, c. 721, s. 2; 
1971, c. 736, s. 2; 1975, c. 447, s. 1; 1977, c. 1003; 1977, 2nd Sess., c. 
129, s. 32; 1979, c. 792; 1985, c. 311, ss. 1-4; c. 454, ss. 18, 19; c. 676, 
s. 24.) 


Only Part of Section Set Out.— As rewrote subdivision (a)(10), which: 


the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — Session Laws 1985, 
c. 676, s. 1 provides that the act shall be 
known as the “Bus Regulatory Reform 
Act of 1985.” 

Effect of Amendments. — Session 
Laws 1985, c. 311, ss. 1-4, effective July 
1, 1985, inserted “or the Supreme Court” 
in subdivision (a)(1), inserted “and 
twenty-five dollars ($25.00) for any 
other person seeking a certificate of pub- 
lic convenience and necessity” at the end 
of subdivision (a)(5), inserted “or relief” 
near the end of subdivision (a)(7), and 


“Twenty cents (20¢) for each page repro- 
duced by photostatic or similar process 
and for each page of an order which can 
be made available without the necessity 
of copying or reproduction.” 

Session Laws 1985, c. 454, effective 
June 24, 1985, deleted subdivisions 
(a)(8), (a)(11), and (a)(12), providing for 
various fees. 

Session Laws 1985, c. 676, s. 24, effec- 
tive July 10, 1985, but not applicable to 
pending litigation or to pending proceed- 
ings before the North Carolina Utilities 
Commission, added subdivision (5a). 


ARTICLE 15. 


Penalties and Actions. 


§ 62-310. Public utility violating any provision of 
Chapter, rules or orders; penalty; en- 
forcement by injunction. 


(a) Any public utility which violates any of the provisions of this 
Chapter or refuses to conform to or obey any rule, order or regula- 
tion of the Commission shall, in addition to the other penalties 
prescribed in this Chapter forfeit and pay a sum up to one thousand 
dollars ($1,000) for each offense, to be recovered in an action to be 
instituted in the Superior Court of Wake County, in the name of the 
State of North Carolina on the relation of the Utilities Commission; 
and each day such public utility continues to violate any provision 
of this Chapter or continues to refuse to obey or perform any rule, 
order or regulation prescribed by the Commission shall be a sepa- 
rate offense. 
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(b) If any person or corporation shall furnish water or sewer util- 
ity service in violation of any provision of this Chapter applicable to 
water or sewer utilities, except as to the reasonableness of rates or 
charges and the discriminatory character thereof, or shall provide 
such service in violation of any rule, regulation or order of the 
Commission, the Commission shall apply to a superior court judge 
who has jurisdiction pursuant to G.S. 7A-47.1 or 7A-48 in the dis- 
trict or set of districts as defined in G.S. 7A-41.1 in which the 
person or corporation so operates, for the enforcement of any provi- 
sion of this Chapter or of any rule, regulation or order of the Com- 
mission. The court shall have jurisdiction to enforce obedience to 
this Chapter or to any rule, regulation or order of the Commission 
by appropriate writ, order or other process restraining such person, 
corporation, or their representatives from further violation of this 
Chapter or of any rule, regulation or order of the Commission. 
(1899, c. 164, s. 23; Rev., s. 1087; C.S., s. 1106; 1933, c. 134, s. 8; c. 
307, ss. 36, 37; 1941, c. 97; 1963, c. 1165, s. 1; 1973, c. 1073; 1987 
(Reg. Sess., 1988), c. 1037, s. 96.) 


Effect of Amendments. — The 1987 
(Reg. Sess., 1988) amendment, effective 
January 1, 1989, substituted “a superior 
court judge who has jurisdiction pursu- 
ant to G.S. 7A-47.1 or 7A-48 in the dis- 
trict or set of districts as defined in G.S. 
7A-41.1 in which the person or corpora- 


tion so operates” for “the resident supe- 
rior court judge of any judicial district 
where such person or corporation so op- 
erates, or to any superior court judge 
holding court in such judicial district” in 
the first sentence of subsection (b). 


§ 62-312. Actions to recover penalties. 


CASE NOTES 


Plan requiring compensation to lo- 
cal exchange companies for lost rev- 
enues during transition period did 
not impose a “penalty” or constitute 
money damages, and could more appro- 


priately be considered as a prerequisite 
to receiving a certificate. State ex rel. 
Utilities Comm’n v. Southern Bell Tel. 
& Tel. Co., — N.C. App. —, 363 S.E.2d 
73 (1987). 
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STATE OF NORTH CAROLINA 


DEPARTMENT OF JUSTICE 
Raleigh, North Carolina 


October 1, 1988 


I, Lacy H. Thornburg, Attorney General of North Carolina, do 
hereby certify that the foregoing 1988 Cumulative Supplement to 
the General Statutes of North Carolina was prepared and published 
by The Michie Company under the supervision of the Department 
of Justice of the State of North Carolina. 


Lacy H. THORNBURG 
Attorney General of North Carolina 
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